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REPORT

Overview

The intellectual property rights covered by thiswLagrovide the commercial
foundation stone of many parts of the creative sties. This sector includes music,
publishing, broadcasting, software, computer gaamas film. These are industries
where content is increasingly made available intaligorm and online. The most
recent economic estimates for the creative indstin the UK show that their
contribution to the economy is above average. Theds released in February 2010
show that the sector (excluding crafts and designvhich GVA data is not available)
accounted for 6.2% of Gross Value Added (GVA) i®20with an average growth of
5% per annum between 1997 and 2007, compared &vexage of 3% for the whole
economy over this period. Software, computer gaames electronic publishing have
shown particularly impressive growth in the UK wdh average of 9% per annum.
Employment in the creative industries and creales within businesses also grew
from 1.6 million in 1997 to just under 2 million iB008 in the UK, making the
average growth rate 2% per annum compared to 1%hdowhole economy.

Copyright, the main intellectual property righttiis draft Law, provides an important
incentive to those creating, and investing in theation of, various forms of content
within the creative industry sector. It provideglesive rights, which can be exercised
to enable the value of that creativity to be mmeeti The existence of copyright
therefore encourages creative endeavour by therdswir exploiting protected
content that derive from the ability to controlgtiue to the protection. This can lead
to new and exciting content that everyone can enjpys therefore in the public
interest to provide a copyright framework that pdes rights for creators and
investors.

Current copyright law in Jersey, which was devised911, does provide exclusive
rights, but they were developed for a world verffedent from the one we live in
today. Many ways of copying, transmitting and usomgtent that are commonplace
today, such as scanning, broadcasting and makiagabie on the Internet, were
unknown when the current copyright law was devidédreover, a number of rights
related to copyright, which are also importanthe treative industries and which are
recognised by many other countries, do not exiatlan Jersey. If Jersey wishes to be
an attractive place for the creative industrieéate and do business, then the current
law must be updated. The fact that much of theosdntreasingly operates in the
digital and online world means that the locatiorttefse industries can be very fluid.
In the knowledge economy sustained by the Inteanegtive content can be created in
one territory, distributed from another and consdmenywhere, so creative
businesses, and those licensed to disseminatévereantent, increasingly operate in
a global marketplace. A particular business mayefioee relocate to a different
jurisdiction if the legislative framework there ssipportive. The intellectual property
rights covered by this draft Law are, of course, the only laws relevant to where a
company in the creative industries’ sector migkate, but rights fit for the digital age
must be a cornerstone of what is needed to safegdeasey’s competitive position.

It is also in the public interest that copyrighdamelated laws provide an appropriate
balance by ensuring that rights do not constranmeairelimited and specific uses of
content. There are limited exceptions to rightimrent copyright law; exceptions
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provide for some narrow and distinctive uses oftguted content that can be
undertaken without permission from the owner of tights. But these exceptions
were, like the exclusive rights, devised for a wanlithout much of the technology
familiar to everyone today, for example a worldheiit photocopiers and personal
video recorders. This draft Law therefore also es an opportunity to modernise
the balance in copyright law by better taking imimcount the interests of various
groups, including the education and library sectors

This draft Law on unregistered intellectual properghts is therefore being presented
to the States Assembly for approval in order teegiersey a modern, but balanced,
legal framework that protects creative content. framework will underpin Jersey’s
position as an attractive place to do businesksaratea of e-commerce in particular. It
will ensure that Jersey provides unregisteredlextelal property rights comparable to
those available in other territories at the forefrof the knowledge economy.

Intellectual property laws in general

Copyright and other unregistered intellectual progpeghts are the focus of this Law.

These are rights which come into being automayicatbien the material that can be
protected is created and any relevant qualificagimvisions, such as on the country
of origin, are met. These unregistered rights dopnotect ideas underlying what is
created; they protect the particular expression.oflso, the unregistered rights are
not monopoly rights; they do not, for example, nestindependent creation of

something very similar that is something that hesnbcreated without copying. They
are, however, rights which are still crucial to theccess of the creative industry
sector. This sector may benefit from other typemiaflectual property rights too, but

it is copyright in particular that many parts o thector depend on.

This draft Law is the first part of a larger exeecito modernise intellectual property
law in the Island more generally. The laws in Jersgating to registered rights, that
is patents, trade marks and registered designs,hargever, already much more
modern than copyright law. Protection for plantietes is also usually provided by a
registered intellectual property right. There issugh law at the moment in Jersey and
this is something on which proposals are likelo#obrought to the States Assembly
in the future. This is a right that the agriculluead horticultural sectors in Jersey may
benefit from. But this draft Law will not have amffect on protection for plant
varieties.

Of the registered intellectual property rights thltady exist in Jersey, trade marks
can be important to any business offering goodseavices, and registered design
protection can overlap with the automatic desightrprovided by this draft Law (and
the draft Law makes appropriate provision to dealyf with this overlap). Patents,
however, tend to be most important to those busawsleveloping goods in the
science and technology areas. But the increasimpgritance of technology to new
business models delivering creative content to wmess, such as catch-up television
services like BBC iPlayer and music streaming sewiike Spotify, means that those
developing such services may sometimes find patesiggul to protect the innovative
technology they might create. Patents protect imoes and so can, unlike copyright,
protect ideas, as such. Also, patents and the o#lgestered intellectual property rights
provide monopoly rights, so that what is protealeds not depend on whether or not
there is copying. Future work by the Economic Depailent Department will need to
consider very carefully what, if any, changes te tlegislative framework is
appropriate in the area of registered rights. Batdecisions to be made on this do not
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impinge on what provision is appropriate in theaaoé the unregistered intellectual
property rights as covered by this draft Law.

International conventions and treaties

There are a number of international conventions aedties in the intellectual

property area, as well as obligations in the agesgnon Trade Related Aspects of
Intellectual Property Rights (TRIPS), which is paftthe agreement on the World
Trade Organisation (WTO). If Jersey were to desieambership of the WTO, then

complying with TRIPS would be essential, and thisuld not be possible without

modernisation of copyright law and putting in plesmme of the other provisions in
this draft Law. However, even without WTO membepshthere are likely to be

advantages to Jersey’s accession (or extensidmed{K’s accession to cover Jersey)
to certain other international conventions and tiesain the area of intellectual

property rights.

For the unregistered rights covered by this drafiv] protection in other countries of
material having its origin in Jersey may largelseatly arise as a result of obligations
that those other countries have in internatioredttes and conventions. For copyright,
the automatic protection defined in treaties andveations that a country must
provide in its law must in general be extended ®temal having its origin in any
other countries or territories that belong to thtseaties and conventions. The UK’s
membership of the relevant treaties and convenstwsild mean that much material
having its origin in Jersey will already be proegtin other convention countries by
reason of the creator being a British national antlle material being first published
in the UK. However, this may not cover everythirfglersey origin without specific
extension of those treaties and conventions teyefihe same will be true for some
of the material protected by other unregistereltsgovered by this draft Law.

If the States Assembly approves this draft Law,itftention is therefore that Jersey
should seek extension of the following conventioasd treaties relating to
unregistered intellectual property rights to tHarisl:

(@) International Convention for the Protection of ltdey and Artistic
Works (Paris Act 1971) (the Berne Conventiendhis is the main
copyright convention that was first agreed in 1886 has been amended
a number of times since then. It covers the riglitauthors in literary,
dramatic, musical and artistic works and rightsimematographic works.
It provides for copyright protection without anyriealities, such as
registration, and establishes the principle of amati treatment that a
contracting party must give to works having theigim in the territories
of other contracting parties.

(b)  Universal Copyright Convention (as revised in Paiis 1971) (the
UCC) - this is the other principle copyright conventiafthough now it
is very rare for a country to belong to the UCC arad the Berne
Convention, not least because the copyright prowish the TRIPS
Agreement specifically requires compliance with tmo$ the Berne
Convention. The UCC covers very similar areas éoBhrne Convention,
but with some more flexibility on some issues, igatarly by permitting
contracting parties which have requirements on &bitras for copyright
protection to apply to retain them.
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(c) International Convention for the Protection of Rerhers, Producers of
Phonograms and Broadcasting Organisations (Romell%he Rome
Convention)- this convention covers rights similar to thosehe Berne
Convention, but in the area of what are often dallelated or
neighbouring rights. It covers rights for performén their performances
of drama, music and so on and recordings of thesmnances, rights
for producers in their sound recordings and rightdroadcasters in their
broadcasts and in fixations of their broadcasts.

(d)  WIPO Copyright Treaty (Geneva 1996) (the WEThis and the WPPT
are the so-called Internet treaties. The WCT deslthe protection
provided by the Berne Convention to ensure praiacfor additional
types of works (computer programs and databases), ta provide
additional rights for works relevant to their exfation on the internet,
such as a right to control making material avadatsh demand. It also
imposes obligations in relation to circumventionoofinterference with
technological measures protecting copyright wonkd alectronic rights
management information accompanying digital copads protected
works.

(e) WIPO Performances and Phonograms Treaty (Geneva6)lgthe
WPPT)- this is very similar to the WCT but applies &dated rights. It
expands on what is covered by the Rome Conventioexploitation of
protected material on the internet in respect efrtghts of performers in
their performances and producers in their soundrdiegs. It does not
cover the rights of broadcasters, which also comieimthe scope of the
Rome Convention; broadcasters’ rights are the stilgka draft treaty
that has not yet been agreed.

WIPO, the World Intellectual Property Organisatithe UN body that provides a
forum for discussing intellectual property issuesl anegotiating new or amended
treaties. It administers the Berne Convention,W@T and the WPPT. The UCC is
administered by UNESCO and the Rome Conventionoistly administered by
WIPO, UNESCO and ILO.

The UK is a member of all the above treaties ami/entions relating to unregistered
intellectual property rights. Extension of the UKiseembership of these treaties and
conventions to Jersey would, of course, requireral request to the UK Ministry of
Justice to be made in due course. The UK Intel#d@uoperty Office, which leads on
the development of intellectual property policytire UK, has, however, been shown
this draft Law with a view to identifying early amyoblems in terms of compliance
with these treaties and conventions should suchgaest be made. We currently
believe that the draft Law is fully compliant withl the requirements of the above
treaties and conventions relating to unregisteméglléctual property rights, as well as
the copyright and related rights provision in tHRIFS Agreement.

Current copyright law in Jersey

Copyright law in Jersey is provided by two UK Adt Parliament dating from the
early 1900s, the Musical Copyright Act 1906 and @mpyright Act 1911. The 1906
Act is essentially directed at criminalising degliim pirated copies of musical works
that are protected by copyright. The 1911 Act cbdated earlier laws in the UK by
providing the details on how copyright applies liotypes of protected works in one
statute, and abolishing any remaining common Iaftsi of the nature of copyright in
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literary, dramatic, musical or artistic works. Th811 Act was made applicable to
Jersey by an Order in Council in 1913.

One of the main principles in all copyright lawanmely provision of a right to control
copying of creative content such as books, musit amistic material, dates from
before 1911. The 1911 Act re-enacted this earlgintrfor many types of creative
content and clearly established the possibilitpraftection for relatively new media at
that time, namely films, as a type of dramatic wak well as extending protection to
sound recordings and works of architecture. Caséhkes even developed the apparent
boundaries of the 1911 Act to accommodate much mecent types of copyright
works, specifically computer programs. The 1911 daés provide for copyright as an
automatic right not needing to be registered and ahacts certain limited exceptions
to rights, such as fair dealing with a protectedlwior the purposes of research or
private study.

Stretching the meaning of current law to cover adea in technology and ways of
consuming creative content that have developed theerdast 100 years is, though,
certainly lacking in transparency at best. Thugital technology, broadcasting

creative content to consumers and making contailtade on demand on the Internet
all give rise to concerns about how current copyriggw applies. Given the very

broad definition of “copying” in current copyrighttw, and that temporary or

permanent copies would often be made during acksazdcasting or exploitation of

content on the Internet, the courts could posdiitisrpret the current law in Jersey to
give rise to a very similar effect with respecthese activities to that in countries with
more modern and sophisticated laws. But not chantiie current law and instead
relying on cases to be heard by the courts andlé@édn an appropriate way leaves
Jersey with an uncertain legal framework for pridtecof valuable creative content.

Current UK copyright and related law

The 1911 Act (apart from the provision on legal aspof any book, journal and so
on published in the UK) was replaced in the UK ty €Copyright Act 1956. That law
provided protection for films as such, as well esvigling the first specific protection
for broadcasts. The 1956 Act was amended on a ruofbeccasions, including in
1985 to provide for computer programs to be clegrlytected as a type of literary
work. Limited rights for performers to enable ant@gainst dealing in illegally made
recordings of performances was first provided iea WK in 1925, with performers’
rights strengthened in additional statutes in 196863 and 1972. However, the
Copyright Act 1956 and all the legislation relatitg performers was repealed and
replaced in the UK by provision on copyright anthted rights in the Copyright,
Designs and Patents Act 1988. (The 1988 Act istm®tmain UK law on registered
designs and patents, but it was used as a legeshathicle to make some amendments
to these areas of law. Those amendments to thesstemed intellectual property
rights are not relevant to the provision in thiaftlLaw, which is about unregistered
intellectual property rights only.)

The 1988 Act provided another major overhaul andatipg of copyright and related
rights law, in part to match revision of the Bei@envention and in part to address
policy concerns that had been identified. It camdith the recognition of protection for
computer programs by copyright and also confirmigtits in cable programmes as
well as wireless broadcasts. The 1988 Act providddll range of economic rights

consistent with international law at that time, andluded some protection against
dealing in devices that circumvent technical prisdecmeasures applied to copyright
content to prevent illegal copying. It also madealiag in devices that allow
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unauthorised reception of conditional access teiewiservices unlawful. It updated
and expanded the provision on exceptions to rightsh as by taking into account the
increasing use of video recorders to copy broaddagtlegalising this when done
domestically for the purpose of time-shifting, ardchools for educational purposes.
In addition, the 1988 Act introduced much-expandeatection for the moral rights of

the author of a copyright work, particularly thghi to be identified as the author and
the right to object to derogatory treatment ofwfzek.

The provision on copyright and related rights ie #0988 Act has been amended a
number of times since it came into force in the @iK1st August 1989. A number of
the amendments have been to implement provisiothén 7 EU Directives on
copyright and related rights, which were adoptedthy EU to provide greater
harmonisation of laws than would arise from intéioval treaties and conventions
alone. One of the most important of these Direstivlhe 2001 Directive on copyright
and related rights in the information society, nsturn the EU’s interpretation and
expansion of the obligations in the so-called im¢rtreaties of 1996, the WCT and
WPPT. In many ways the law in the UK as enacted988 was already consistent
with those treaties, but a number of changes indiimil were still necessary to
comply with the Directive. The areas covered byeotBirectives include term of
protection, rental and lending rights, protectidrcomputer programs and databases,
and the treatment of satellite broadcasts. The Pa8®as also been amended several
times since its enactment for other reasons, imudutb improve the remedies for
enforcement of rights, especially by the crimirek] in the light of widespread and
damaging piracy of music and films in particulamother amendment introduced
specific exceptions to rights to enable charitisshools, and so on, to produce
publications in alternative formats to make thencessible to visually impaired
people. Moral rights for performers, similar to skgrovided for authors of copyright
works, have also been added to the 1988 Act imtgears.

The 1988 Act as amended is therefore still thegple statute on copyright and
related rights in the UK. The most recent legisatchanges in the UK relevant to
copyright are contained in the Digital Economy 2R6tL0. This Act amends the 1988
Act to increase the penalties for the copyrighenffes when they are dealt with in a
magistrate’s court. (The Digital Economy Act alamongst other things, introduces
provision into the UK Communications Act 2003 abafdligations that Internet
service providers will have to send warning lettersd take other action, subject to an
agreed code or one imposed by OFCOM, to thoseallkegharing copyright-protected
content online.)

The provisions on copyright in the 1956 Copyrightt And the Copyright, Designs
and Patents Act 1988 could have been extendedrseyjebut this has never been
done. The Copyright Act 1911 has, though, continizetle preserved in so far as it
applies to the Island.

Main features of this Law

This draft Law is highly complex and technical amas given rise to a number of
challenges for those engaged in its drafting. Thishy there have been considerable
delays in bringing a final draft of the Law to t¢ates Assembly, but it is a very
important piece of legislation, which modernisesaaga of law that has been allowed
to fall into serious disrepair. It is a law thawigal if Jersey is to establish a reputation
as a major world player in the area of e-businesdype of business that is
increasingly conducted in a global marketplace flooations which offer the most
favourable legislative frameworks. The creative ustdies, which depend on the
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unregistered intellectual property rights providsdthis Law in both the physical and
online worlds, have in recent years typically shonates of growth exceeding the
average across all business areas.

Nearly half of the draft Law relates to copyrigiRights related to copyright and
certain related matters are provided in the renaiofithe draft Law, and in a number
of cases, given the similarity of this other promsto the provision on copyright, this
is provided by reference to the copyright provisidvhat is covered by each Part of
the draft Law can be summarised as follows:

Part 1 restates and updates the law on copyright. Chapdefines terms that are
then used consistently throughout the draft Lanapiér 2 sets out what material
may be protected by copyright, namely anythingirfgll within the broad
definitions of original literary, dramatic, musicahd artistic works, published
editions, sound recordings, films and broadcastdit¢rary work for example is
defined in Chapter 1 to include computer progrants @ertain types of database.)
The Chapter also defines who will qualify for copiat protection, who will be
the first owner of copyright and how long it wiladt, with these terms of
protection matching provision in EU law. The ecomomghts of a copyright
owner are provided in Chapter 3. These cover etgtion of protected content in
the physical and online environments and are ctamtisvith the requirements of
the most up-to-date conventions and treaties,eatharmoral rights for authors in
Chapter 5. Chapter 4 makes extensive provisioniraiteld exceptions to rights
and includes a power to amend the provision in @hispter by Regulations so
that there can be a more rapid response to chamngieds in the future. How the
property rights can be bought and sold, licensed atferwise transferred is
covered in Chapter 6, and both civil and crimirethedies for infringement of
rights are in Chapter 7. There is a significant antaf regulation on copyright
licensing by in particular collective licensing besl in Chapter 8, with the
possibility of adjudication on the terms and coiadis of licences by the licensing
authority. Finally, Chapter 9 makes provision onfeav additional matters,
including some special rules about ownership ofydght created by or for the
States Assembly, the States or the Crown.

Part 2 makes provision on database right, a right relabedopyright but which
protects the investment in obtaining, verifying pmesenting the contents of a
database, rather than any intellectual creativitthe selection and arrangement of
the contents where copyright protection may applyis distinction arises from
EU law, and this Law essentially copies that mo@d&lapter 1 of this Part covers
the nature and ownership of the right, and ensiin@sthe much shorter duration
of the right compared to copyright matches EU |&@wapter 2 makes provision on
exceptions to rights, which are similar to the valg ones of those applying to
copyright. Chapters 3 and 4 of this Part on dealmginfringement of, and
licensing of database right essentially match, gpha the relevant provision
applying to copyright, except that there are nmaral remedies for infringement
of database right.

Part 3provides publication right, a right that applieses a person publishes for
the first time a copyright work that was never psitd during the term of
copyright protection. This right, which also ariskem EU law, may in due
course be particularly valuable to libraries anahares holding very old
manuscripts and amateur photographs in their dalex The rights, exceptions
to rights and so on are essentially the same asdpyright, but the term of
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protection, from the point of first publication, msuch shorter than the copyright
term of protection.

— Part 4 does not provide rights as such, but provisionualechnical protection
measures and electronic rights management infoomatiat may be used by
rights’ owner to protect, manage, monitor and lgertheir rights. This Part
essentially provides remedies against unauthor@edimvention of technical
protection measures used with protected materialagainst those dealing in
devices that would enable such circumvention.do ahakes provision for rights’
owners to take action against those who removeampér with electronic rights
management information, or deal in protected maltevhich no longer has this
rights management information associated with it.

— Part 5 makes similar provision to Part 4, but this tinmerelation to dealing in
pirate decoders that permit unauthorised receptidn conditional access
transmissions, such as encrypted satellite telavisBuch transmissions will
include much content protected by copyright aneiotights.

— Part 6 is about performers’ protection. A performer esisélg has the right to
decide whether or not to consent to a recordingi®for her performance being
made, and then has rights very similar copyrighthemdownstream exploitation of
the sound recording or film that has been madehobigh there are some
additional definitions in Chapter 1, much of théent provision in Chapter 2 on
economic rights, Chapter 3 on exceptions to rigkisapter 4 on dealings in
rights, Chapter 5 on remedies for infringement, g@&a6 on licensing and
Chapter 7 on moral rights is very similar to, coyided by applying the provision
in, Part 1 on copyright.

— Part 7 provides design right, a right that applies to amginal shape or
configuration of an article, which may be desigfedpurely functional reasons
or because it is aesthetically pleasing or bothth@it any special provision, such
articles, even if purely functional, could be prteel by copyright law as they
may be copies, albeit in 3 dimensions, of a prett@-dimensional drawing. The
provision in this Part and Part 1 on copyright ¢fere ensures that copyright,
which has a long term of protection, does not aptypurely functional
3-dimensional articles. There are also limits te topyright protection even for
aesthetically pleasing articles that are mass-predluDesign right, which may,
however, apply, is more limited in scope than cagyrand has a much shorter
term of protection. Thus, Chapter 1 of this Parbvpies some additional
definitions and Chapter 2 defines the nature, oslmiprand duration of design
right. The exceptions in Chapter 3 are appropffiatehe nature of this right, but
the provision in Chapters 4 and 5 on dealing witkigh right and remedies for
infringement are similar to the provision in Parelating to copyright, except that
there are no criminal remedies applying to infrimgat of design right.

— Part 8 sets out details about the licensing authorityjctvhcan adjudicate on
certain disputes about licensing of the rights ted by this draft Law. In
particular, the licensing authority can settle disg about the terms and
conditions of licensing by licensing bodies, ttabodies that collectively license
the rights of often a large number of rights’ ovmerhe licensing authority is
therefore the equivalent of the Copyright Tribureed provided in UK law.
However, given that it is difficult to know whethtire licensing authority is likely
to have many, or even any, cases referred todtpthvision in this Part is very
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flexible about who or what can have this functibnthe absence of any specific
provision made by Order, the Minister is the lidagsauthority.

— Part9 makes a number of general provisions, including possibility of
amending this Law by Regulations for various reasorhese are discussed
further below.

— Schedule 1s about the liability of and remedies againseinet service providers
for infringement of intellectual property rightst fae moment, the Schedule only
applies to copyright, but it could be amended bgWRations possible under this
Law to apply to other rights if appropriate. Theaadeof the limited liability for
infringement for service providers of different &g that is those providing a
mere conduit service, those caching material béiagsmitted, those hosting
material for other people and those providing littksnaterial by the use of search
engines or otherwise, is modelled on provision id Bw (the e-commerce
Directive) and US law (the Digital Millennium Copght Act). The remedies that
copyright owners can use against service providezscloser to the provision in
US law in that there is detailed provision aboutatice of alleged infringement
that copyright owners can use where a service geovs hosting material alleged
to be infringing, followed by takedown and possilget back provision if a
counter notice is sent by the material owner. H®uethe Schedule also copies
some provision in EU and UK law, such as on howlithéed liability is defined
and about injunctions that can be sought againsiceeproviders. In addition,
some of the detailed procedure about notices efgjatl infringement has been
developed uniquely for Jersey in the light of comtsefrom those consulted
about earlier drafts of this part of the Law.

— Schedule 2zontains consequential amendments and repeathafenactments.
Comparison between this Law and UK law

This draft Law is largely modelled on provision ocopyright and related rights in the
UK Copyright, Designs and Patents Act 1988, as a@@&nThe draft Law includes

measures equivalent to all of the provision in #1988 Act that are believed to be
necessary to comply with the international treatied conventions in the intellectual
property area as identified above, and the copyagh related rights provision in the
TRIPS Agreement. Many other details of this Lawodiave their equivalent in the
1988 Act as amended, especially regarding the scbpeghts (except a lending

right — see below), the term of protection, anesubn ownership, dealing, licensing
and remedies for infringement of rights.

It does, though, vary from the 1988 Act in someeess, for example by not copying
some of the detailed amendments made to the 198&Amwmply with provisions in
EU law that are not thought to be appropriate toipplace in Jersey at this stage. For
example, the draft Law does not provide an exctusending right for copyright
owners, because in the UK this is linked to prarisbn public lending right, a right
which does not exist in Jersey at the moment. Aifenright is not required by the
above treaties and conventions. Also, the draft hawnot copied all the amendments
made in the UK to exceptions to rights in orderctamply with the more rigid
provision in EU Directives than is necessary to plymvith treaties and conventions,
especially where this would result in a narrowirfgao existing exception in the
current law in Jersey. As indicated above, the ision on remedies against hosting
service providers for infringement of copyrightnigre developed in the detail than
UK law, which is for this in any case found in theore general provision
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implementing the EU e-commerce Directive on serpiceviders’ liability for material
that is illegal for any reason, and not just beeatfringes an intellectual property
right.

The draft Law also makes provision in various paitet would permit the Law to be
amended by Regulations. This provides considefébiibility to keep the Law up-to-
date in the future, including by making amendmeatkeep the Law compliant with
international conventions and treaties, and to medkg@valent amendments to those
made in the UK to implement EU Directives even whernsey is not obliged to do
this. Another area for which amendments are pas$ipIRegulations is exceptions to
rights. This is an area where there is active damation of amendments in the UK at
the moment, such as to deliver the recommendationthe Gowers Review of
Intellectual Property, which reported in 2006, oteading educational exceptions to
copyright to facilitate distance-learning. The titzdw would also permit amendments
to be made by Regulations to make certain typesopyright licensing easier.
Provision on this in the UK was to be includedhe Digital Economy Act 2010, but
it was dropped when time to properly debate theeissvas curtailed as a result of the
UK general election. (The draft Law does not copy very recent provision in the
Digital Economy Act 2010 on illegal file sharingdagise provision on this would not
be appropriate in the absence of consultationnseyeand, moreover, the new UK law
in this area is not provided by amending copyright in any case.)

Process leading to proposals in this Law

Drafting of a new copyright law started over 10ngeago, and a draft Law was
presented to the States Assembly in 2002. Howéwegs withdrawn due to concerns
about the possible administrative and financiatlearof creating a permanent tribunal
equivalent to the UK Copyright Tribunal. Before tthaatter could be resolved
satisfactorily, the UK made extensive amendmentissttaw to implement the 2001
EU Directive on copyright and related rights in thiormation society. It was felt that
a number of these amendments should be reflectddrgey’s Law and so additional
redrafting was undertaken. The Intellectual Propévisory Committee was also
established to look at some specific issues that Wweing considered for inclusion in
this Law, or for updating other areas of intellettproperty law. The Committee
recommended that Jersey should adopt notice ardidak provisions based on the
US Digital Millennium Copyright Act.

A further public consultation on the redrafted lamd proposals from the Intellectual
Property Advisory Committee was therefore launcbadl4th December 2007, and
closed on 7th March 2008. The consultation askeddmments on —

« Draft Copyright (Jersey) Law 200-
< Draft Design Right (Jersey) Law 200-
« Draft Performers’ Protection (Jersey) Law 200-

* Explanatory papers on “Notice and Takedown” and ‘@8 Look Up”
provisions.

The explanatory papers were provided by the Intell Property Advisory
Committee. (The proposals on WHOIS Look Up areratevant to this draft Law.)

Fifteen responses were received to that consuitatiom a range of different
stakeholders. There were no negative responsdsetadeéa of updating intellectual
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property laws in the areas proposed. There wereetoa about some of the details
though. This included comments about the provisio®xceptions to rights, including
to ensure that appropriate amendments can be mat ifuture, such as to cover
distance-learning, the burden of a lending rightibraries, the difficulties of proving
the offences applying to dealing in devices thatuhvent technical protection
measures, and modifications to the notice and takegrovisions.

As well as combining all the provision as indicatdabve into a single Law, other
amendments have been made to the consultation tirafake the consultation
responses into account, and to correct and impttowedraft in other ways that have
subsequently been identified. As the provision artice and takedown led to
significant changes from what the Intellectual Fmy Advisory Committee

suggested, further more limited consultations, witternet service providers and
others in Jersey in particular, have been undemtakethe drafting of this provision.
The current draft Law is therefore believed to jmlevappropriate and balanced
provision on the issues that have been raiseckindhious consultations.

Financial and manpower implications

There are no financial or manpower implicationsiag from the adoption of the draft
Law by the States. The Law could give rise to amease in enquiries about copyright
and how this affects particular interests, but thiseased awareness about copyright
would not necessarily be because of changes thdtatv would make, rather than an
indirect effect of the publicity that the Law wdive to copyright, a right that already
exists in Jersey. It is currently expected that ¢bsets and required manpower for
dealing with such enquiries will be met from exigtresources. There are a number of
situations in which the Minister could be involviedresolving issues referred to him
or her and in his or her capacity as the licensimtpority, but it is anticipated that in
practice this will happen infrequently, or not dt and so the financial costs and
required manpower will also be met from existingowces. Should it become
appropriate or necessary to appoint another pemsestablish a body as the licensing
authority, the draft Law enables any costs of daogto be met, if appropriate, by
charges paid by those referring cases to the atyttior adjudication.

European Convention on Human Rights

Article 16 of the Human Rights (Jersey) Law 200§uiees the Minister in charge of a
Projet de Loi to make a statement about the coimipstiof the provisions of the

Projet with the Convention rights (as defined byide 1 of the Law). On 7th October
2010 the Minister for Economic Development made fhilowing statement before
Second Reading of this Projet in the States Assembl

In the view of the Minister for Economic Developrhéhe provisions of the Draft
Intellectual Property (Unregistered Rights) (Jeydeaw 201- are compatible with the
Convention Rights.
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Explanatory Note

Part 1 — Copyright

Chapter 1 — Introductory

Article 1 contains general definitions.

Articles 2 to 1Ccontain definitions that are particularly relevémtopyright.

Article 11 is a deeming provision as to the person by whomnd wahere, certain
broadcasts are deemed to be made.

Article 12 provides for the construction of Part 1, havingarel to the copyright
legislation that it replaces, and case law uponldgaslation.

Chapter 2 — Subsistence, ownership and duratiamopyright

Article 13 describes the works in which copyright subsistsa¢cordance with the
requirements of Part 1.

Article 14 confers on a copyright owner the exclusive rightid the acts specified in
Chapter 3 and, in the case of certain works, cenéer the author, director or the
person commissioning the work the moral rights deed in Chapter 5.

Article 15makes copyright in a literary, dramatic or musieatk conditional upon its
having been recorded, in writing or otherwise. Timee when the record of the work
is made is treated as the time when the work isemad

Article 16 provides that there is no copyright in a soundr@iong which is a copy
taken from a previous sound recording.

Article 17 makes provision about how copyright applies tmdil The film sound track
is treated as part of the film. This Article alsmyides (as in Article 16) that there is
no copyright in a film which is a copy taken fronpi@vious film.

Article 18 provides that there is no copyright in a broadedsth infringes copyright
in another broadcast.

Article 19 provides that there is no copyright in the typpimaal arrangement of a
published edition if it reproduces the typograph&maangement of a previous edition.

Articles 20 to 23set out the conditions for qualification for coigytt protection, by
reference to the nationality or place of resideotéhe author, the country in which
the work is first published and, in the case of@aldcast, the country from which the
broadcast is made. An Order under Article 399 extend copyright protection to
persons and works connected with other countries.

Article 24 describes who is the first owner of copyright. &mafly, this is the author.
However, if a literary, dramatic, musical or aitistvork is made by an employee as
part of his or her employment, the employer isdivaer, unless there is an agreement
to different effect. Provision is made, further aegarding ownership of Crown
copyright, States copyright, States Assembly cgbyrand copyright in a work made
by an officer of a prescribed international orgatizn.
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Articles 25 to 2%contain rules as to the duration of copyright iffedent works. The
general rules may be summarised as follows —

Literary dramatic or Life of author + 70 years Author unknown:

musical work
70 years from end of year

in which work made

or, if made available to the
public in that period,
70 years from end of year
in which made available

Sound recording 50 years from end of year
in which recording made

or, if published in that
period, 50 years from end
of year of publication

or, if not published but
played in public or
communicated to the
public, 50 years from end
of year of playing or
communication

Film Life of last of director, Director etc. unknown:
screenplay writer, dialogue

writer, musical composer/0 Yéars from end of year

in which film made

+ 70 years
or, if made available to the
public in that period,
70 years from the end of
the year in which made
available
Broadcasts 50 years from end of year
in which broadcast made
Typographical 25 years from end of year
arrangements of publishedin  which edition first

editions published

Chapter 3 — Rights of copyright owner

Articles 30 to 36rovide that the owner of copyright in a work lias exclusive right,

in Jersey, to do the acts listed below. If anoffeson does any of these acts without
the owner’s licence, the person infringes copyrighthe work (unless the act in
question is permitted by Chapter 4). The acts are —

. Copying the work

. The first issue of copies of the work within thetBh Islands and EEA, without
the owner’s consent; the first issue of copiesidatthat area
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. The rental of copies to the public

. Showing or playing the work in public
. Communicating the work to the public
. Making an adaptation of the work.

Articles 37 to 42orovide that copyright is infringed by certainsadbne in relation to
infringing copies of copyright works and provides fnfringement by a person who
facilitates any of the infringing acts describedAticles 30 to 36. An infringing copy
is, broadly, a copy whose making constituted anrigément of copyright. The acts
are, in relation to an infringing copy —

. Importing without the copyright owner’s licence

. Possessing, selling, hiring, exhibiting, or dtatiting, in the course of a business
and without the copyright owner’s licence

. Making, importing, possessing, selling or hiringugment for making copies
of works, knowing or having reason to believe ttias to be used to make
infringing copies or transmitting a work by teleaommications, knowing or
having reason to believe that an infringing copil beé made from the received
transmission.

The acts that facilitate an infringing act are —

. Giving permission for the use of a place for ainimging performance, unless
the person reasonably believed that the performamoald not infringe
copyright

. Supplying apparatus that is used for an infringpegyformance unless the

person reasonably believed that the performancédwui infringe copyright

. Allowing onto premises apparatus that is usedafoinfringing performance, if
the person knew or had reason to believe thatstlikaly to be so used

. Supplying a copy of a sound recording or film usethfringe copyright, if the
person knew or had reason to believe that it vike$ylito be so used.

Chapter 4 — Acts permitted in relation to copyrigiirks
This Chapter enables certain acts to be done withfiinging copyright.

Articles 43 and 44ontain introductory material. Because ways inclhmaterial can
be used are always developing, a power is taketh®States to amend this Chapter
by Regulations. The same power is also taken atiogl to each Chapter in the Law
dealing with permitted acts.

Articles 45 to 48lescribe acts of a general nature that are pednitieing the making
of a transient or incidental copy of the work folaavful use; fair dealing for the
purposes of research or private study; fair dealorgthe purposes of criticism or
review or news reporting; and incidental inclusafrthe work in another work. What
constitutes “fair dealing” is established by cas& &nd not defined in the draft Law.

Articles 49 to 54describe various acts which are permitted withabject of making
copies available to visually impaired persons.
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Articles 55 to 53lescribe acts which are permitted for educatipngboses.

Articles 60 to 67describe acts which are permitted for the purpagdibraries and
archives.

Articles 68 to 73describe acts which are permitted by or on betfathe States, the
judiciary, the Crown, or for the purposes of publécords or complying with an
enactment.

Articles 74 to 77are concerned with computer programs. The follgwants are not

infringements: backing-up a program; decompilingpragram in order to obtain

information to create another program that will ige with it; certain acts of

observing, studying or testing a program; and ngakiny copy or adaptation which is
necessary to lawful use or to correct errors.

Article 78 is concerned with databases. If a person hasha tiguse a database,
copyright in the database is not infringed by doarything necessary in order to
access and use the contents of the database.

Articles 79 to 8lare concerned with designArticle 79 provides that making an
article to a design, or copying an article to aiglesdoes not infringe copyright in the
design document or model, provided it is not agtesor an artistic work or typeface.
Copyright is also not infringed by communicating thrticle so made to the public.
Article 80 applies where copies of an artistic work (but adilm) have been mass
produced and marketed, under licence from the agiplyowner. After 25 years, the
work can be copied without infringing copyrigltticle 81 deals with the interaction
of unregistered rights in a design under this Lawd aegistered rights under the
Registered Designs (Jersey) Law 1957. Copyriglanirartistic work is not infringed
by anything done under assignment or licence fioanregistered owner of the design
from which a copy of the artistic work could be ¢uoed.

Articles 82 and 83are concerned with typefaceArticle 82 permits the use of a
typeface, possessing an article for such use amduie of material produced.
However, making, importing or dealing with an dditor the production of a typeface
is an infringement of copyright if done without tbener’s licenceArticle 83 makes
provision in respect of typefaces that equatesrtizle 80in relation to artistic works,
in that, once articles designed or adapted to m®doaterial in a typeface have been
marketed for 25 years with the licence of the cighyrowner, the typeface design
may be copied by making further such articles, auitrinfringing copyright.

Article 84is concerned with copies of works in electronicfpbought on terms that

allow the copying or adaptation by the purchasemdnnection with his or her use.
Subject to any express terms to the contrary,dafdbpy is sold or given to another
person, that person has the same rights to uae libhg as the person selling or giving
it to them does not retain a copy.

Article 85 makes provision that copyright in a literary, dedit, musical or artistic
work is not infringed by doing any act if the authmannot be identified and it is
believed that either copyright has expired or thther has died 70 years or more
before.

Article 86 allows the use of a note or direct recording afksm words for the purpose
of news reporting or communicating a work to thebluwithout infringing any
copyright in the words as a literary work.

Page - 18 S%ates%
P.141/2010 of Jersey



Article 87 allows the recital of an extract from a publisheork, without infringing
copyright, and the sound recording or communicatiiotine public of the recital.

Article 88 allows the copying or issue to the public of astedrt of the contents of a
published article on a scientific or technical suaij

Article 89 allows a sound recording of a folk-song for arehipurposes without
infringing copyright in the words or musical workn archivist may also make and
supply a copy of the sound recording for the puepad research or private study.

Article 90 allows the making of a representation, film, plgp&ph or broadcast of an
image of a building, sculpture or other artisticrwvon a public places without
infringing copyright in the work.

Article 91 provides that copyright is not infringed by copyia work for the purposes
of advertising it for sale.

Article 92 applies where the author of work is not the owsfecopyright. The author
does not infringe copyright by copying the work wheaking another artistic work,
provided that it is not a repeat or imitation of thain design of the earlier work.

Article 93provides that copyright is not infringed by theaestruction of a building.

Article 94 provides that copyright in a film is not infringdy doing any act if the
director, author of the screenplay, author of tteodue and composer of the music
cannot be identified and it is believed either @w@yright has expired or that the last
of them died 70 years or more before.

Article 95allows the playing of a sound recording as pathefactivities of or for the
benefit of a charitable or other non-profit makiogyanization, provided that, if an
admission charge is made, the proceeds are appiiedhe purposes of the
organization.

Article 96 provides that, where a person is authorized, tgniie or assignment, to
broadcast a work, the person is also authorizetha&e temporary recordings or
copies, or take photographs, for the purposeseobtbadcast only.

Article 97 provides that copyright is not infringed by theking of a recording of a
broadcast, as part of the supervision of broadcasts

Article 98 allows domestic recording of broadcasts for thgppses of watching the
broadcast at a different time. However, sellinglaiting the recording for hire, or
communicating it to the public, is an infringingtadurticle 99 makes the like
provision in respect of the photographs of broadcas

Article 100 provides that showing or playing in public a broast, free of charge,
does not infringe copyright in the broadcast or aoynd recording or film in the
broadcast.

Article 101 provides that retransmission of a broadcast byecdbes not infringe
copyright in the broadcast or any work includedt iifi the retransmission by cable is
within the area for reception of the broadcast.

Article 102 provides that, in the absence of a scheme fondiog the copying of
broadcasts in order to provide sub-titled copiepies can be made for that purpose
by non-profit making bodies designated by the Merigor Economic Development
(the “Minister”), without infringing copyright.
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Article 103allows the Minister to designate classes of braadthat may be recorded
by designated non-profit making bodies for archpugrposes, without infringing
copyright.

Article 104 provides that if an act may be done in relatioancadaptation of a work,
without infringing copyright, the act also does idtinge any copyright in the work
from which the adaptation was made.

Chapter 5 — Moral Rights

This Chapter confers 4 rights: the right to be tdied as the author of a work; the
right for an author to object to derogatory treaitnaf his or her work; the right of a
person not to be falsely attributed as the autlar work and the right to privacy for
photographs commissioned for private and domestipgses.

Article 105confers the right for the author of a work (or theector, in the case of a
film) to be identified as the author whenever therkvis published commercially,
performed or shown in public or issued or commumeidao the public. The right
extends to any adaptation of the wohkticle 106requires that the right of the author
to be identified must be asserted by the authoinsyument in writingArticle 107
provides that the authors of computer programsefgge designs and computer-
generated works do not have the right to be idedtis the author. The right also
does not arise where the author is an employee audrdingly, the owner of the
copyright is his or her employer, and the empldyas authorized the use of the work,
nor in the case of Crown or States copyright. Ragats (4) to (6) describe further
cases where the right does not arise and actsithabt infringe the right. The right
conferred by Article 105 lasts for the same period as copyright in the work
(Article 114)

Article 108confers the right for an author (or director, liie tase of a film) to object
to derogatory treatment of his or her work, thabisay, a modification or adaptation
of the work that distorts the work or is otherwsejudicial to the author’s honour or
reputation. The right is infringed where a derogatdreatment is published
commercially, performed in public or communicatedtte public, or copies are issued
to the public.Articles 109 and 11Qlescribe cases in which the right to object to
derogatory treatment either does not apply or teeoghtory treatment is not an
infringing act. As with the rights conferred Byticle 105 these cases include works
which are computer programs or computer-generatedss made by an employee,
where the employer, as owner, has authorized the@ithe work, and works in which
Crown or States copyright subsiststicle 111 provides that the right to object to
derogatory treatment is also infringed by any comwumé dealing with the work or a
copy of it that has been subject to derogatorytrimeat. The right conferred by
Article 108lasts for the same period as copyright in the wWérkicle 114.

Article 112confers the right for a person not to be falsédsitaited as the author of a

work (or, in the case of a film, as its directdre right is infringed by the issue to the
public of copies of a work, or by its exhibitiorgnformance or showing, accompanied
by or containing the false attribution. The rightalso infringed by any commercial

dealing with a copy of such a work, knowing or Imgyireason to believe that the
attribution is false. This right lasts for 20 yeafter the person’s deatArticle 114.

Article 113 provides that a person who commissions photogrdphgrivate and
domestic purposes has the right not to have thbs®graphs made public. There are
exceptions for photographs incidentally included viorks, recordings, films or
broadcasts, for anything done in the course ofcjabior States proceedings or a
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public inquiry, and where the owner is not knowheTight lasts for the same period
as copyright in the photograpAr€icle 114.

Article 115 provides that the rights conferred by Chapteré ot infringed if the
person entitled to the right has either conseradtid¢ act in question or waived his or
her rights.

Article 116 describes how the rights conferred by Chapteréraip in the case of a
work of joint authorship.

Article 117 makes it clear that the rights conferred by Chaptapply to parts of a
work as they apply to the whole of a work.

Chapter 6 — Dealings in copyright works

This Chapter is concerned with assignments anddstsjwf, and licensing of acts in
respect of, copyright works.

Article 118 makes it clear that copyright can be assignedeguéathed by will or
transmitted by operation of law, in the same wayiag other moveable property. If
the owner of copyright grants a licence, his ordwacessors in title are bound by it.

Article 119 describes the rights of a person to whom a praisgecopyright owner
has assigned future copyright to have that copyngisted in the person, when the
copyright comes into existence.

Article 120describes the rights of an exclusive licenseensgja successor in title to
the copyright owner.

Article 121 provides that, if an original work is bequeathdere is a presumption,
subject to any contrary intention in the deceasedlls that copyright passes with the
work.

Article 122 is concerned with agreements for the productiorfilofs. There is a
presumption, unless the agreement says othenlesiethe film producer has the rental
rights in the film. HoweverArticle 123provides that, in such a case, the author retains
the right to be remunerated for the rental, bygbeson entitled to the rental right. If
they cannot agree the rate of remuneration, the mady be determined by the
licensing authority, undekrticle 124

Article 125 makes it clear that, unlike copyright, the morajhts conferred by
Chapter 5 are personal to the author and cannaisbigned. However, with the
exception of the right not to be falsely attributedauthor, moral rights will devolve
on the author’s death, either by will or intestdéyticle 129. Although the right not
to be falsely attributed as author does not devolveeath, infringement of the right
can, after the author’'s death, be actioned by titeoa's personal representatives and
any damages recovered form part of the authorétesst

Chapter 7 — Remedies for infringement

This Chapter describes the rights and remedieopgright owner and the powers of
the court where copyright is infringed.

Article 127 provides that infringement of copyright is actiblein the same way as
any other right in property.
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Article 128 deals with damages in a case of innocent infriregegm that is, where
defendant did not know and had no reason to beliezecopyright subsisted in the
work. In such a case, the plaintiff will not receidamages, although other remedies,
described in this Chapter, remain available. b asnpowers the Court to award
additional damages in cases of flagrant infringeneerhaving regard to profits made
from the infringement.

Article 129empowers the Royal Court to order the deliverpiipfringing copies.
Article 130imposes a time limit on making an application urieicle 129
Article 131 confers rights for a copyright owner to seizeimding copies.

Article 132 describes the rights of a person who has an éxelligence from the
copyright owner. The person has the same rightef@xagainst the copyright owner)
as if the copyright had been assigned to him ar her

Article 133describes the rights of a person who has a licératels not exclusive. If
the terms of the licence so provide, the persorahdght of action for infringement of
copyright in respect of an act that is directly mwected with an act done under the
licence.

Article 134makes provision as to proceedings for infringeneéropyright where the
copyright owner and an exclusive licensee have wwent rights in respect of the
infringement.

Article 135is concerned with the moral rights conferred byg@er 5. It provides that
an infringement of them is actionable as a breddtatutory duty owed to the person
entitled to the right. In the case of an infringemef the right to object to derogatory
treatment of a work, the Royal Court may grantrgariction prohibiting the doing of
any act unless a disclaimer is made dissociatiagatithor from the treatment of the
work.

Articles 136 to 138describe presumptions that are to apply in prdogedfor
infringement of copyright. These include rebuttaiesumptions as to the identity of
the author or owner and the time of first publioati

Article 139creates offences connected with infringement pfydght.

. If a person knows or has reason to believe anlais an infringing copy, it is
an offence to make the article for sale or hirepam it otherwise than for
domestic use, distribute it in the course of aess or distribute it, not in the
course of a business, but so extensively thatdpgright owner is prejudicially
affected. These offences attract a penalty of isgporinent for up to 10 years
and/or an unlimited fine.

. If a person knows or has reason to believe thar@écle is an infringing copy, it
is an offence to possess it in the course of ankgsiwith a view to committing
an infringing act, or to sell it or hire it, or effit for sale or hire or exhibit it in
public. It is also an offence to make an article tise for making copies of
works or possess such an article, knowing or havaagon to believe that it
will be used to make infringing copies. It is ako offence to communicate a
work to the public either in the course of a busieor so extensively as to
prejudice the copyright owner, knowing or havinggen to believe that the
communication infringes copyright. If copyright isfringed by a public
performance or playing a sound recording or showanfiim in public, the
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person causing the work to be performed, playedhmwn is guilty of an
offence if he knew or had reason to believe thatydght would be infringed.
The penalty for these offences is imprisonmenufoto 6 months and/or a fine
up to level 4 on the standard scale.

Article 140empowers a court, in proceedings for an offerc@rtler the delivery up
of infringing copies, either to the copyright ownar to such person as the court
directs.

Article 141enables a copyright owner to give notice to themgf the Impbts asking
the Agent to treat infringing copies of the ownewsrk as prohibited goods for a
period of up to 5 years or until copyright in therkw expires, whichever is earlier. The
prohibition does not affect goods in circulationtiie European Economic Area. The
effect of prohibition is that the importation ofetlyoods, otherwise than for personal
use, is prohibited and the goods may be forfeiteticle 142allows the Minister for
Home Affairs, by Order, to make procedural provisicupplemental tArticle 141

Article 143 applies where an order for delivery up of an iding copy has been
made and where a copyright owner has seized amdéhddtan infringing copy. The
Royal Court may, on application being made, ordet the infringing copies are
either forfeited to the copyright owner, destroyedtherwise dealt with as the Court
thinks fit.

Article 144 enables a person who, in the course of invegtigatin offence, has

obtained possession of infringing copies or arsiadkesigned or adapted for making
infringing copies, to apply for their forfeiture. dourt may make an order only if
satisfied that an offence agaimaiticle 139 or an offence involving dishonesty or
deception has been committed.

Chapter 8 — Copyright Licensing

This Chapter is concerned with licensing schempsyaied on behalf of copyright
owners, and with licensing bodies, which are thgabizations which negotiate
copyright licences on behalf of authors.

Article 145describes what is meant by a licensing schemedicdnsing body.

Articles 146 to 152are concerned with licensing schemes operatedmialtiple
authors by a licensing body to licence copying,taknpublic performance and
communication to the public. Any organization resgnetative of persons who may
require licences under such a scheme may refeo@oped scheme to the licensing
authority. An existing scheme may also be refefogdsuch an organization or a
person requiring a licence if a dispute arises betwthem and the operator of the
scheme. Once a scheme has been referred to theifigeauthority, it can be referred
back to the authority for so long as any order nmagéhe authority remains in force,
although there are limits on the frequency with ckha scheme can be referred. A
person who believes that the operator of a schémeld have granted the person a
licence, according to the scheme, or has propodegrace on terms that the person
believes are unreasonable may apply to the licgnairthority for the authority to
make an order as to the grant or terms of the diee\n order of the licensing
authority as to the terms of a licence has effeaf & were a licence. Accordingly, a
user who complies with the order by (including payany charges) does not infringe
copyright.
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Articles 153 to 15&re concerned with licences that are not granteléua licensing
scheme, but which nevertheless cover the works ofenthan one author, and
authorize copying, rental or communicating to tlblig and performing or showing
in public. A prospective licensee can refer a psmub licence to the licensing
authority. A licensee can apply to the licensindhatity for the extension of an
expiring licence. Once the licensing authority lmade an order in respect of a
licence, either the licensing body or a licenseeagply to it for a review of the order.
For so long as an order is in force, a person wdys gharges to the licensing body
and otherwise complies with the terms of the oigén the same position, as regards
infringement of copyright, as a licensee.

Articles 158 to 164describe matters to be taken into account in egjdins and
references to the licensing authorifyticle 158is a general consideration applicable
in all cases. It requires the licensing authorityhave regard to the availability of other
schemes and the grant and terms of other licedgtisles 159 to 163pecify matters
to be taken into account in specific cas@ésticle 164 makes it clear that the
requirements irticles 158 to 163lo not affect the licensing authority’s generatydu
to have regard to all relevant matters.

Articles 165 to 173are concerned with the use, as of right, of sowgmbrdings in
broadcasts. They apply where a person wishes fad@ca sound recording in a
broadcast and there is a licensing body that cgrddt a licence for that use but the
licensing body either won't grant a licence on g@table terms allowing sufficient
needletime or has granted a licence, but refusaliaw sufficient needletime under it.
If the person wishing to use the sound recordirvggnotice to the licensing body of
his or her intention to use the sound recording, iithe person then complies with
any reasonable condition of use imposed by thendiog body (including any
condition as to payment for use), the person doas imfringe copyright. An
application can be made to the licensing authdoityettle the charges for use and any
other conditions of use. In making any order tleerising authority must seek to
ensure equal treatment of persons exercising g ri

Article 174applies to schemes for licensing reprographic wapgf copyright works.

It creates an implied condition that the schemeraipe shall indemnify licensees
against liability for infringing copyright by makincopies, if the licensee believes that
the licence authorizes the making of the copies.

Articles 175 to 17%re concerned with licensing schemes and liceac#isorizing
copying by educational establishments. They estaldi process for the Minister to
make a determination extending a scheme or liceither to works which are similar
to those already covered by it or to works which anreasonably excluded from it.
The process requires the Minister to invite repmeens from all persons having an
interest in the matter and a copyright owner mageap against a determination or
apply to the Minister for the variation or revocatiof a determinatiorArticles 178
and 179empower the Minister to initiate a public inquinto whether a new scheme
or licence is required to authorize the making @pbies of, or the communication to
the public of, copyright works by educational e8siiments. If the Minister is
satisfied by such an inquiry that provision is regdi and has not been made, the
Minister may, by Order, provide for the making @jpés or such communication to
the public by educational establishments to beaddeas licensed.

Article 180establishes a process for notifying licensing sa® by giving notice to
persons likely to be affected by the scheme ofitibention to bring it into force,
making the scheme available for inspection andhgiviotice of any proposed changes
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to a scheme to persons affected by the schemeaiR@novisions of Chapter 4 that
permit acts without infringing copyright do not &pjif there is an alternative means
of regulating those acts, in the form of a notifsatheme. The object of notification is
to give persons likely to be affected by the schémeeopportunity to refer the scheme
to the licensing authority if they object to itsres.

Article 181imposes provision for the collective managementaifle re-transmission

right. This is the right of a copyright owner toagt or refuse authorization for the
cable re-transmission of a wireless broadcastdfdopyright owner has not already
transferred management of the right to a licengiady, the licensing body which

manages rights of the same category is deemedvi® danandate to manage the
rights. The copyright owner has the same rightsiragifrom any agreement between
the licensing body and a cable operator as anyrigggyowner who has personally

mandated the licensing body to manage cable refiri@sion right, but the copyright

owner must claim those rights within 3 years ofriédransmission.

Chapter 9 — Miscellaneous and general

Articles 182, 183 and 184ire concerned with States Assembly copyright, eStat
copyright and Crown copyright. The relationship vibstn these 3 categories of
copyright is that, if a work attracts States Assngopyright, it cannot attract States
copyright or Crown copyright; if a work attractsafs copyright, it cannot attract
Crown copyright. This order of priority should bept in mind when reading these
Articles.

Article 182 confers States Assembly copyright. This applieartp work made by or
under the direction of the States Assembly. Spwadlfi, it applies to works made in
the course of the duties of the Greffier of thet&tathe Deputy Greffier of the States
and States’ employees working in the States Gréff@iso applies to recordings and
broadcasts of proceedings of the Assembly. Stagsembly copyright is owned by
the States Assembly and lasts for 50 years fronetigeof the year in which the work
was made.

Article 183confers States copyright. It applies to 3 categgoaf works, each of which
has a different first owner of copyright.

Firstly, it applies to works made, in the coursdtair duties, by Ministers, Assistant
Ministers and States’ employees (other than théeSt@reffe, who are covered by
States Assembly copyright). It also applies to sorkade, in the course of their
duties, by persons appointed under an enactmentnestiened by a Minister, to

determine rights or liabilities arising under thahactment: for example, the
Employment Tribunal, appointed under the Employmghdrsey) Law 2003, the

Social Security Tribunal, medical boards and meddagapeal tribunals appointed
under the Social Security (Jersey) Law 1974 andinkestigatory Powers Tribunal

appointed under the Regulation of Investigatory &swJersey) Law 2005. In these
cases, the Chief Minister is the first owner of yright.

Secondly, it applies to works made, in the courfstheir duties, by the Bailiff, the
Deputy Bailiff, the Master of the Royal Court andals. It also applies to works made
by certain officers who are appointed by or witle tbonsent of the Bailiff, the
Viscount or the Judicial Greffier, namely, by vitwf the Departments of the
Judiciary and Legislature (Jersey) Law 1965, thcial Greffier and Deputy Judicial
Greffier, the Viscount and Deputy Viscount and &atemployees working in the
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Bailiff's Department, the Viscount’s Departmenttbe Judicial Greffe. In these cases,
the Bailiff is the first owner of copyright.

Thirdly, it applies to works made, in the coursetbéir duties, by the Attorney
General, the Solicitor General or an officer appmdnby or with the consent of the
Attorney General — that is to say, a States’ eng#oworking in the Law Officers
Department. In these cases, the Attorney Genetlagifirst owner of copyright.

States copyright in a work lasts for 125 years fittve end of the year in which the
work was made.

Article 184 confers Crown copyright on works made by Her Mgjes by an officer
or servant of the Crown, in the course of his ar deties. Her Majesty is the first
owner of copyright in the work. Crown copyright égs 125 years from the end of
the year in which the work was made or, if the wigrbublished in the first 75 years
of that period, Crown copyright expires 50 yearserafthe end of the year of
publication.

Article 185 is concerned with the enforcement of States AsBengpyright.
Although the States Assembly is given the powerhtdd, deal in and enforce
copyright as if it were a body corporate, it witllifto the Greffier of the States to
discharge the functions of the Assembly concerooyright. The Greffier will either
be given directions by the States Assembly or ta¢eS may decide to delegate the
giving of directions to a committee or panel esslidd by Standing Orders.
Proceedings in respect of States Assembly copyrighbe taken in the name of the
Greffier of the States.

Article 186 makes it clear that the States Assembly is edttitecopyright in Laws,
Regulations, Orders and other subordinate legisla¢inacted in Jersey and in the
revised edition of the laws of Jersey. This copytrigsts for 50 years from the end of
the year of the enactment or, in the case of thised edition, 50 years from the end
of the year in which it was brought into force. T&eeffier of the States’ obligation to
sell, and publish on the internet, a revised ediiad his or her discretion to sell or
otherwise allow electronic access to a revisedaetis not affected by this provision.

Article 187 makes it clear that Her Majesty is entitled to yeaght in Acts of
Parliament, Orders in Council and Church Measufdss copyright also lasts for
50 years from the end of the year of making.

Article 188enables the Minister to prescribe internationgbaizations that shall have
copyright in works notwithstanding that they do gatlify for copyright by reference
to the author or place of first publication.

Article 189 makes provision as to the treatment of anonymaoyziblished works.
Firstly, evidence that an unknown author was aifyirad individual by connection
with a country outside Jersey raises a rebuttal@eumption that the author was in
fact a qualifying individual. Secondly, it empowersecognized body in that country
to act as the owner of that copyright.

Articles 190 and 19Inake void certain terms of agreememgticle 190 applies to
agreements to use computer programs and rendersingiterm purporting to prevent
the making of a backup copy, the decompilationha&f program or the observing,
studying or testing of the progradtrticle 191applies to agreements to use databases
and renders void an term purporting to prohibitestrict the doing of anything that is
necessary to access and use the contents of tizadat
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Part 2 — Database right
Chapter 1 — Subsistence, ownership and duratiatatdbase right

Article 192 contains definitions and other interpretative mategor the purposes of
Part 2.

Article 193 establishes database right, which subsists ifetiheas been a substantial
investment in obtaining, verifying or presenting ttontents of a database. Database
right subsists independently of any copyright thaly or may not subsist in a database
as a literary work.

Article 194provides that the maker of a database is the pavko takes the initiative,
and assumes the risk of investing in obtainingjfyieag or presenting its contents.
However, if a database is made by an employee é dburse of his or her
employment, the employer is the maker. Similarlgtatbase made by officers or
servants of the Crown, or officers of the StateStates’ employees are, respectively,
taken to be made by the Crown or States.

Article 195provides that the maker of the database is teedimner of database right.

Article 196 describes the acts that would infringe databagbt nf done without
consent, being the extraction or re-utilisationadif or part of the contents of the
database.

Article 197 provides for database right to subsist for 15 ydarm the end of the year
in which the database was completed, unless tlabase is made public within that
period, in which case it subsists for 15 years ftbmend of the year in which it was
made public.

Article 198 describes the individuals and bodies, corporatk @mncorporate, that
qualify for database right.

Article 199 provides that, once a database has been madaldeaidb the public, a
lawful user can extract or re-utilise insubstanpaitts of the contents for any purpose.
This right cannot be restricted be the terms cligieement.

Chapter 2 — Acts permitted in relation to databeghat

Article 200 makes it clear that the acts permitted Chapter® @ be read
independently. The fact that an act is permittecelation to database right does not,
of itself, mean that the act does not infringe haotight that subsists in the database.
Equally, the fact that an act is not permitted Iy @rovision of Chapter 2 does not
mean that it is not permitted by another.

Article 201empowers the States to amend Chapter 2 by Regpdati

Article 202 is a general exception for a database in whiclh llattabase right and
copyright subsist. If an act is permitted by Pam Yelation to the database, without
infringing copyright, the act is also permittedratation to database right.

Article 203 permits fair dealing with the contents of a datzbéor the purpose of
teaching or research. It may be compared witfcle 46in respect of copyright.

Article 204 permits acts done for the purposes of proceedhgjse States or judicial
proceedings. It may be compared witticle 68in respect of copyright.
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Article 205permits anything done for the purposes of a cotemibf inquiry or public
inquiry. It may be compared withrticle 69in respect of copyright.

Article 206 permits a database to be made open to public étispein compliance
with an obligation imposed by an enactment. It rbaycompared witlrticle 70in
respect of copyright.

Article 207 permits the extraction or re-utilisation of a detse communicated to the
Crown or States by the database right owner, whieeedatabase is recorded or
contained in a document belonging to the CrowntateS. It may be compared with
Article 71in respect of copyright.

Article 208permits the re-utilisation of a database compriseal public record which
is open to the public. It may be compared véitkicle 72in respect of copyright.

Article 209 permits any acts authorized or required by anyctement. It may be
compared withArticle 73in respect of copyright.

Article 210permits the extraction or re-utilisation of thentamts of a database where
the maker cannot be found and it is reasonablessoirae that database right has
expired. It may be compared wiftiticle 85in respect of copyright.

Chapter 3 — Dealings in and infringements of datxbeght

Article 211 appliesArticles 118 to 1240 database right as they apply to copyright.
These Articles describe the rights of the ownetrémsmit the right by assignment,
licence or bequest.

Article 212 applies provisions regarding infringement to dassbright as they apply
to copyright. They make infringement actionable gmdvide for the damages that
may be awarded in proceedings, describe the righddicensee and the process to be
followed where the owner and a licensee have coasurights.

Article 213makes provision as to the evidence, in proceedfgsho is the maker of
a database and when a database was first published.

Chapter 4 — Database right licensing

Articles 214 to 217make provision, in respect of licensing schemesl kcences
granted by licensing bodies, relating to databagi#, rthat equate to the provisions
made byArticles 147 to 158

Part 3 — Publication Right
Article 218provides for the interpretation of Part 3.

Article 219 describes publication right. It arises where, rafite expiry of copyright
protection, a work is published for the first timed lasts for 25 years from the end of
the year in which first publication took place. Titight is owed by the publisher. It is
equal to copyright save that it does not includg ainthe moral rights conferred by
Chapter 5 of Part 1. First publication must be iqualifying country, by a publisher
who is a qualifying person. Publication right doest arise following the expiry of
Crown copyright, States copyright or States Assgrabpyright.

Article 220 provides that the publisher has the same rightsnaswner of copyright
has under Chapter 3 of Part 1.
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Article 221 applies Chapter 4 of Part 1, which describes petmitted in relation to
copyright, to publication right as it applies tggdght, with specified exceptions.

Article 222applies Chapter 6 of Part 1, which is concerndl thie owner’s powers to
assign, licence and bequeath copyright, to pulidioaight as it applies to copyright,
save for those provisions of Chapter 6 that areeoed with moral rights.

Article 223 applies Chapter 7 of Part 1, which describes #reedies and powers
available where copyright is infringed, to publioatright as it applies to copyright,
save that certain presumptions do not apply.

Article 224 applies Chapter 8 of Part 1, which deals withdgrg schemes and
licences granted by licensing bodies, to publicatight as it applies to copyright.

Article 225 provides for the application to publication rightt existing enactments
relating to copyright.

Part 4 — Circumvention of protection measures and lectronic rights
management

This Part is concerned with the circumvention ajtection measures, such as those
which prevent a copy being made of a DVD or whiektrict the number of copies
that may be made of a downloaded music file.

Article 226provides for the interpretation of Part 4.

Article 227provides that, where a computer program is preteby a device intended
to prevent the doing of any act that would infringepyright, and a person
manufactures, imports, distributes sells, lets agspsses, for commercial purposes a
means that would circumvent the device, or pubfishdormation about how to
circumvent the device, there is a right of actigaiast that person, equivalent to a an
action for infringement of copyright, for personaving a lawful interest in the
computer program, the copyright material or theickev

Article 228 describes how the rights conferred Ayticle 227 are to be exercised
where there is more than one plaintiff.

Article 229confers a right to apply to the Court for delivegy of the device, a right to
seize the device and a right to apply to the Cfmurthe disposal of a device that has
been delivered up or seized.

Article 230applies provisions which enable rebuttable pregiomg to be applied in
proceedings undeArticle 227 or 229 as to the ownership and publication of
copyright works.

Article 231 applies where an effective device designed toeptoh copyright work
which is not a computer program has been applieth® purposes of such protection
and a person does something to circumvent thaegtion. It confers the same rights
on persons having a lawful interest in the copyrigbrk as if whatever has been done
to circumvent protection were an infringement gbyxaght.

Article 232 describes how the rights conferred Ayticle 231 are to be exercised
where there is more than one plaintiff.

Article 233 applies provisions which enable rebuttable pregiomg to be applied in
proceedings undeArticle 231 as they would apply in proceedings relating to
copyright.
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Article 234provides thafrticles 231 and 232also apply to database right, publication
right and performers’ rights as they apply to cagiyt.

Article 235 creates offences connected with devices and sarvibat would
circumvent devices and measures designed to protgutright and other rights in
works. It is made an offence to trade in a devreduct or component the primary
purpose of which is to enable or facilitate circemtion. It is also made an offence to
trade in a device, product or component which igedised or marketed as capable of
enabling or facilitating circumvention, and whichsgo capable (even if circumvention
is not its primary purpose). The like offences eeated in relation to the provision of
services to enable or facilitate circumvention. fEhare exceptions for things done for
the purposes of national security or to preventdetect crime. It is a defence for a
person to show that he neither knew nor had retsbelieve that the device, product
or component, or service, had the circumventingbdity described. The penalty for
an offence against this Article is imprisonment fgr to 2 years and/or an unlimited
fine.

Article 236 empowers a person investigating an offence agdinstle 235 or an
offence involving dishonesty or deception, to applyforfeiture of a device which is
for the purpose of circumventing measures to ptotepyright works and other
protected works.

Article 237 applies where a device is made, imported or madkas circumventing
measures applied to protect a copyright work, othan a computer program, or has
only a limited commercial purpose other than cirgantion, or is primarily designed,
etc., for the purposes of circumvention. A persdwas a lawful interest in the work
to which the protection measures have been appleda right of action against a
person manufacturing, importing, distributing, itegt selling, hiring or advertising the
device, or possessing it for commercial purposed, those acts were an infringement
of copyright.

Article 238 describes how the rights conferred Ayticle 237 are to be exercised
where there is more than one plaintiff.

Article 239 describes howArticle 128is to apply in proceedings undArticle 237
Article 128 provides that damages will not be awarded for @emd infringement of
copyright and describes matters to which a coudtrnave regard in determining the
amount of any damages in an action for infringenaémbpyright.

Article 240confers rights to apply for delivery up of, ordeize, a device intended to
be used for circumvention of protection measuned,ta apply for its disposal.

Article 241 applies provisions which enable rebuttable pregiomp about ownership
and publication to be applied in proceedings uddécle 237 or 240

Article 242 extends the application of the rights conferredAbtjcles 237, 238, 239
and 240so that they also apply in relation to databaghtripublication right and
performers’ rights as they apply to copyright.

Article 243 deals with a situation where a person may be alibwby specified
provisions of this Law, to carry out an act in tigla to a copyright work, but is
prevented from doing so by the application of dtetogical measure protecting the
work. The person may issue a notice of complairtheoMinister. The Minister may
direct the copyright owner to make available to¢bmplainant the means of carrying
out the permitted act. The direction may be enfidrby the complainant, as a breach
of statutory duty.
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Article 244 extends the application éfrticle 243to database right, publication right
and performers’ rights.

Article 245 is concerned with the removal or alteration of cetanic rights
management information which is associated witlogyof a copyright work, where
the removal or alteration is connected with animgiement of copyright. It is also
concerned with the distribution, importation or goomication to the public of copies
in which that information is either removed or targd with. Persons having a lawful
interest in the copyright work have a right of antiagainst the persons removing or
altering the information, or handling the copiesjfahose acts infringed copyright.

Article 246 describes how the rights conferred Ayticle 245 are to be exercised
where there is more than one plaintiff.

Article 247 applies provisions which enable rebuttable pregiomp about ownership
and publication to be applied in proceedings urddcle 245

Article 248 extends the application of the rights conferredAblycle 245to database
right, publication right and performers’ rightstasy apply to copyright.

Part 5 — Fraudulent reception of transmissions
Article 249provides for the interpretation of Part 5.

Article 250makes it an offence to dishonestly receive a brastdwith intent to avoid
payment of any charge applicable to its recepfldve penalty for the offence is a fine
up to level 4 on the standard scale.

Article 251 makes it an offence to trade in unauthorized dexdAn example of an
unauthorized decoder would be a cloned card tha¢ gacess to a pay to view
satellite service. The penalty for the offencempiisonment for up to 10 years and/or
an unlimited fine.

Article 252enables a person investigating an offence agamiste 251or an offence
involving dishonesty or deception to apply to tloeirt for forfeiture of unauthorized
decoders.

Article 253 gives a provider of pay to view broadcast servimesimilar services the
same rights of action against a person who traglegpparatus which would enable
unauthorized reception of the services, as if thiesgn had infringed copyright. The
provider also has the right to seek delivery uppotp seize, the apparatus.

Part 6 — Performers’ Protection
Chapter 1 — Introductory
Articles 254 to 25&ontain interpretative material.

Article 259 makes it clear that performers’ rights are indeleen of any other rights
that might arise in a performance.

Chapter 2 — Economic Rights
Articles 260 to 26&onfer performers’ property rights, being —

. “reproduction right”, which requires the perforiseconsent to be obtained for
the making of a copy of a recording of a qualifypegformance
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. “distribution right”, which requires the perform&rconsent to be obtained for
the issue to the public of copies of a recording gtialifying performance

. “rental right”, which requires the performer's camt to be obtained for the
rental to the public of a recording of a qualifyipgrformance

. “making available right”, which requires the perfer's consent to be obtained
where a recording of a qualifying performance iglenavailable to the public,
by electronic transmission so as to be accessibthebpublic on demand.

Article 264 confers a right to equitable remuneration for afgeer where a
commercially published sound recording is playeghuiblic or communicated to the
public. It is the owner of the copyright in the adurecording who must remunerate
the performer. The performer’s right may only baigized by the performer to a
collecting society. The right passes on the deé&tth® performer and may then be
assigned. If the amount of remuneration cannotypeeal, an application may be made
to the licensing authority. The right conferred this Article cannot be excluded or
restricted by contract.

Articles 265 to 26€onfer further rights on performers, which are piaperty rights,
being —

. A requirement for the performer’s consent to béawmied in order to record
directly from a live, qualifying performance, to dadcast a qualifying
performance live or to record from a live broadadst qualifying performance

. A requirement for the performer’s consent to b&awied in order to show or
play in public a qualifying performance or to commuate a qualifying
performance to the public, by means of a recordingde without the
performer’s consent

. A requirement for the performer’s consent to b&imed in order to import for
commercial purposes or trade in a recording ofalifying performance that is
an lllicit recording as defined iArticle 255.

The difference between property rights and non-priyprights is that the former may
be assigned by the performer during his or hetidife and traded, but the latter can
only be passed to another person on and afterettiermer’s death.

Articles 268 to 27Heal with recording right#rticle 268defines what is meant by an
exclusive recording contract and a person haviegrdéng rights (being the person
who has the exclusive rights to make recordinggesformances, under an exclusive
recording contract)Articles 269 to 271hen confer the following rights —

. A requirement to obtain the consent of the peisaving recording rights in
relation to a performance, in order to record teggymance

. A requirement to obtain the consent of the peisaving recording rights in
relation to a performance, in order to show or pragublic the performance or
communicate the performance to the public, by mezna recording made
without that person’s consent

. A requirement to obtain the consent of the peinsaving recording rights in
relation to a performance in order to import foneoercial purposes or trade in
a recording of the performance that is an illietarding.
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Article 272 provides that the rights conferred by this Chajaet until the expiry of

50 years from the end of the year in which the gremfince took place or, if a
recording of the performance is released duringtih@e, until the expiry of 50 years
from the end of the year in which it was released.

Chapter 3 — Acts permitted in relation to econorigats

This Chapter describes what may be done in relatigrerformances and recordings,
without infringing the rights conferred by Chapger

Articles 273 and 274ontain introductory material.

Article 275 permits the making of a temporary recording of eafgrmance, for a
lawful use, where the recording has no indepenglesriomic significance.

Article 276 permits fair dealing with a performance or recogdfor the purposes of
criticism, review or reporting current events.

Article 277 permits the incidental inclusion of a performaeceecording in a sound
recording, film or broadcast, or the playing, shaygvor communication to the public
of the sound recording, film or broadcast.

Article 278 permits the copying of a recording of a perforneafar the purposes of
instruction in the making of films or film soundxatiks or for the purposes of setting or
answering exam questions. However, if the copyhentsold or let, it becomes an
illicit recording.

Article 279permits the playing or showing of sound recordjrigi®s or broadcasts at

an educational establishment for the purposes sifuation, before an audience
consisting of teachers and pupils and other persomgected with the activities of the
establishment. It does not permit playing or shgwim an audience consisting of the
parents of pupils.

Article 280permits an educational establishment to recorbadeast for educational
purposes and to communicate it within the estaflestt. However, if a copy of a
broadcast is then sold or let, it becomes antiltexording.

Article 281 permits the making of a copy of an article wherat tis required as a
condition of its export as an article of culturalhistorical importance or interest.

Article 282permits anything done in proceedings of the Statfisdicial proceedings.

Article 283permits anything done for the purposes of a pubticiry or committee of
inquiry.

Article 284 permits the supply of a copy of material that ipudlic record, open to
public inspection.

Article 285deals with the communication of a recording to @rewn or States, with
the assent of the owner, where the Crown or Staeges a further recording or other
material thing which contains the original recogdimhe Crown or States do not
breach the performer’s rights by copying the rearar issuing copies to the public
or by communicating the recording to the publicjtiloes so for the purpose for
which the recording was originally provided or fpurpose which the owner could
have anticipated when assenting to its provisiooweler, if the recording has
previously been made available to the public, th@er@ or States may not rely on the
exception in this Article unless the recording éslonger available to the public.
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Article 286permits anything done under the authority of amgotment.

Article 287is concerned with recordings of performances, hoog terms that allow
the transfer of the recording. Subject to any esggrovision to the contrary, if the
recording is transferred to another person, theqrehas the same rights to use it as
the transferor. However, if the transferor retamscopy, that copy is an illicit
recording.

Article 288 allows the use of a recording of a live recitaleofiterary work for the
purpose of news reporting or communicating the workhe public, if the person
giving the recital did not prohibit the making @etrecording or the use to which it is
put.

Article 289permits the making of a recording, for archivatgmses, of a performance
of a song of unknown authorship and of which thedsaare unpublished, provided
the recording does not infringe copyright, its nmakiis not prohibited by any
performer and the recording is made by a body destgl by the Minister. An
archivist may also make and supply a copy of thmonding for the purposes of
research or private study.

Article 290permits the playing of a sound recording as pathe activities of, or for
the benefit of, a charitable or other non-profitimg organization, provided that, if an
admission charge is made, the proceeds are appiiedhe purposes of the
organization.

Article 291 provides that, where a person is permitted to doast a recording of a
performance, the person is also taken to have obbtsenake a further recording for
the purposes only of that broadcast. However gfftiither recording is then used for
any other purpose, it becomes an illicit recording.

Article 292 permits the making of recording of programmes tloe purposes of
supervision of broadcasts.

Article 293 permits the making of recording of broadcastsfddvate and domestic
use, for the purposes of time-shifting.

Article 294 permits the making of a photograph of an imagemiog part of a
broadcast, if done in domestic premises, for pehnaatd domestic use. However, if the
photograph or a copy of it is then sold or let fieied for sale or hire, it becomes an
illicit recording.

Article 295permits the showing or playing of a broadcash&opublic in a place if the
public have not paid for admission.

Article 296permits the cable re-transmission of a broadcébktrwthe broadcast area.

Article 297 permits the making of sub-titled recordings ofditcasts, and copies of
such recordings, or other recordings and copiesdie adapted to meet a person’s
special needs, and the issue or loan of the copidse public. However, this Article
only permits such activities in the absence ofcansing scheme for the grant of
licences permitting the activities. If there isi@ehsing scheme, the activities must be
done under licence.

Article 298 permits the recording of a broadcast, and the mgakif a copy of the
recording, for archival purposes.
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Chapter 4 — Dealings in performers’ economic rights

Articles 299 to 30%are concerned with performers’ property rightattls to say,
reproduction right, distribution right, rental riglhnd making available right.

Article 299 makes it clear that performers’ property righta bea assigned or devolve
on death, in the same was as other moveable pyopethe owner of performers’
rights grants a licence, his or her successolfiérare bound by the licence.

Article 300 describes the rights of a person to whom a prdsee®wner of
performers’ property rights in a future performahees assigned those future rights. It
provides that, when the rights come into existetioe,assignee has the right to have
them vested in him or her.

Article 301 makes it clear that a person holding an excluicence in relation to
performers’ property rights has the same righterdbrcement against a successor in
title to the person who granted the licence asnsgdiat person.

Article 302 raises a presumption that, where an original dkngrof a performance
which has not been published is bequeathed by Wik, bequest includes the
performers’ rights in the recording to which theel@sed was entitled.

Article 303 raises a presumption in connection with agreemértgproduction of
films. It is presumed, unless the agreement sdysnetse, that the film producer has
any rental right in the film that arises from theclusion of a recording of a
performance in the filmArticle 304 supplement#rticle 303by providing that, where
there is such a presumed transfer of rental righteispect of a recording of a
performance, the performer is entitled to remunenafor the rental by the film
producer. If the amount of remuneration cannot greed, it may be determined by
the licensing authority, undéwticle 305

Article 306 is concerned with performers’ non-property rightsat is to say, the
requirements for consent to making a recording pérdormance, showing a recording
that has been made without consent or importirigaoing in a recording or copy that
was made without consent. These rights cannot figreesi by the owner. However,
they can pass by will and, if no specific bequéshem is made, they can be enforced
by the owner’s estate.

Article 307 is concerned with recording right, which is theclegive right to make
recordings of a performance, for commercial expton. The right cannot be
assigned during the owner’s life and cannot be éatined.

Article 308 provides that consent given in relation to perfarsh non-property rights
or recording rights is binding upon the person twm the rights pass or, as the case
requires, the person who has the exclusive reocgmitit.

Article 309allows the licensing authority to give consentite making of a copy of a
recording of a performance in a situation whererigjlets owner cannot be identified
or traced.

Chapter 5 — Remedies for infringement of perforsixeconomic rights

Articles 310 to 31&re concerned with performers’ property rights.igfnngement is
actionable in the same way as the infringemenngfaher property right. However,

if it is shown that the defendant didn’'t know ordhao reason to believe that rights
subsisted in the recording, the plaintiff will ne¢ awarded damages, although he or
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she may still be awarded injunctive relief and asheo for delivery up and disposal of
the infringing articles. An exclusive licensee tias same enforcement rights against
persons other than the rights owner as if thoddegijad been assigned to the licensee.
So, both the rights owner and the exclusive licemsay, at the same time, pursue an
action for an infringement, andrticle 313 makes procedural provision for such
actions.

Article 314 is concerned with performers’ non-property rightsd recording rights.
These are actionable as a breach of statutory duty.

Articles 315 and 31@nable a person having performers’ rights or i@ogrrights in
an llicit recording of a performance to apply teetRoyal Court for an order for the
recording to be delivered up. There is a genenaé tiimit for such applications of
10 years from the date the recording was made.

Article 317enables a person having performers’ rights orrdiag rights to seize an
illicit recording that is found on sale or for hioe premises which are open to the
public. The Connétable of the Parish in which thzuge is to take place must be
given prior notice. This Article does not authorthe seizure of any goods which are
in the possession, custody or control of a persom @ermanent or regular place of
business.

Article 318creates 3 offences connected with illicit recogdin

. It is an offence to make, for sale or hire, impatherwise than for personal or
domestic use or trade in, a recording, knowingairg reason to believe that it
is an fllicit recording. Making, importing or digbuting the illicit recording
attracts a penalty of imprisonment for up to 10rgeand/or a fine. Other
elements of this offence attract a penalty of immmiment for up to 6 months
and/or a fine up to level 4 on the standard scale.

. It is an offence to do anything in the course dfuginess or to such extent that
it prejudicially affects a person’s making avaikbight, knowing or having
reason to believe that it infringes that right. Temalty is imprisonment for up
to 10 years and/or a fine.

. It is an offence to show or play in public, or commicate to the public, a
recording of a performance that has been made utitbafficient consent,
knowing or having reason to believe that doingrddriges performers’ rights.
The penalty is imprisonment for up to 6 months and/ fine up to level 4 on
the standard scale.

Article 319enables the court, in proceedings for an offeteerder the delivery up of
illicit recordings.

Article 320 makes it an offence for a person to falsely inicdnat he or she is
authorized to give consent in relation to perforsherights. The penalty is
imprisonment for up to 6 months and/or a fine ufet@l 4 on the standard scale.

Article 321empowers the Royal Court to order the disposalnailicit recording that
has been seized or delivered up.

Article 322enables a person investigating an offence agamistie 318or an offence
involving dishonesty or deception to apply to treurt for the forfeiture of illicit
recordings that have come into the person’s possess the course of the
investigation.
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Article 323 creates presumptions in proceedings as to whddsperformer of a
recorded performance.

Chapter 6 — Licensing of performers’ property right

This Chapter makes provision for applications agférrals to the licensing authority
in respect of the terms of licensing schemes apddélms and grant of licences by
licensing bodies, in relation to performers’ prdperights. The provisions made
equate to those made, in relation to copyrightAiticles 147 to 157In addition,
Article 328 makes provision for the notification of licensiaghemes for performers’
property rights on terms equating to thoséiticle 180in respect licensing schemes
for copyright.

Chapter 7 — Moral rights in performances

Moral rights are the right of a performer to bentltied as such and the right of a
performer to object to derogatory treatment ofdniker performance.

Article 329 confers the right for a performer to be identifiad such whenever a
qualifying performance is given in public or broadt live, or whenever a sound
recording of such a performance is communicatetheégoublic or copies of it issued
to the public.Article 330requires that the right must have been formalseeed by
the performer, in order to arisArticle 331 creates exceptions to the right where the
performer cannot be identified; where somethindase for the purpose of reporting
current events; where the performance is givenhempurpose of advertising goods or
services; where there is fair dealing for the pagsoof criticism, review or news
reporting; where the inclusion of the performanoeai sound recording film or
broadcast is incidental; where a recording of dgoerance is copied for the purposes
of instruction or examination; where something @mel for the purposes of States or
judicial proceedings or for the purposes of a cottamiof inquiry or public inquiry.

Article 332 confers the right for a performer to object if arfprmance that is
broadcast live or played in public or communicatethe public as a sound recording
Is modified in such a way as is prejudicial to gerformer’s reputatiorArticle 333
provides that the right does not apply to perforoegngiven to report current events;
to modifications in the course of normal editopehctice; to avoid the commission of
an offence, to comply with a statutory duty or,the case of the BBC, to omit
offensive or inflammatory material. However, theeptions do not apply where the
performer has been identified with the performanicdess there is a disclaimer
making it clear that the modifications were madé¢hwit the performer’'s consent.
Article 334expands upon the right conferredAngicle 332by providing that it is also
infringed where a person trades in a sound recgydinowing or believing that it has
been modified in a way that is prejudicial to teputation of the performer.

Article 335 provides that a performer’s moral rights in a perfance subsist for the
same period as his or her economic rights in tmopeance, that is to say, until the
expiry of 50 years from the end of the year in \ihtice performance took place or if,
within that period a recording of the performansedleased, 50 years from the end of
the year of release.

Article 336makes it clear that the performer can either whiseor her moral rights or
give general or specific consent to any act whiabuled otherwise infringe those
rights.

Article 337deals with the application of moral rights to past performances.
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Article 338 provides that moral rights cannot be assigned. édew Article 339
provides that moral rights may be bequeathed. énatisence of a specific bequest,
they pass to the person to whom the property righthe performance pass or, by
default, to the personal representatives. A suocesditle is bound by any previous
consent or waiver of moral rights.

Article 340provides that an infringement of moral rights @si@nable as a breach of
statutory duty.

Part 7 — Design Right
Chapter 1 — Introductory

Article 341provides for the interpretation of Part 7. In jartar, it defines a “design”
as being the design of any aspect of the shaperdigaration (whether internal or
external) of the whole or part of an article anidasign document” as being any
record of a design (whether a written descriptemrawing, a photograph, data held
on a computer or otherwise).

Article 342defines expressions connected with Crown and Stase of designs.

Article 343 provides for the construction of references to dasign right owner,
where different persons are entitled to differesgets of design right in a work.

Article 344 defines what is an infringing article for the posps of Part 7. It applies
where the making of the article constituted animgiement of design right. It also
includes the importation of an article that, hatbéen made in Jersey, would be an
infringing article. A design document cannot berdringing article.

Article 345 provides that Part 7 applies to an unassembledskiit applies to the
assembled product.

Chapter 2 — Subsistence, ownership and duratiatesign right

Article 346describes design right. It is a property righamoriginal design. For this

purpose, a design is not original if, at the tinh@wocreation, it is commonplace in the
design field. Design right does not apply to a tamsion method; to shape or

configuration which are for the purpose of the gné&ion in or use of the article with

another article; or to surface decoration. Desightrdoes not subsist in an idea: the
design must be recorded in a design document artife made to the design.

Article 347 specifies who is the first owner of design rightis the designer, unless
the design was commissioned, in which case theperho commissioned it owns it,
or unless the designer created it in the coursengbloyment, in which case the
employer is the owner. However, if the design diesifor design right by reference
to first marketing (sedrticle 351, the person who first markets the articles is the
owner.

Article 348provides for the duration of design right, whictpiees 15 years from the
end of the year in which the design is first reearth a design document or an article
is first made to the design. However, if articlead® to the design are made available
for sale or hire within the first 5 years of thatripd, the right expires 10 years from
the end of the year in which they were made avalab

Articles 349 to 35rovide for qualification for design right, by ezénce to the place
of residence or nationality of the first owner grrieference to the place where articles
made to the design are first marketed.
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Article 352 provides for certain confidential information tcoe bdisregarded in
determining whether a semiconductor topographybleas marketed.

Article 353 describes the exclusive right of the design rigivher to reproduce the
design for commercial purposes, whether by makitigles exactly or substantially to
the design or by making a design document from Wwiddicles can be made. A
person who does either of these things withoutlitteence of the design right owner
infringes design right.

Article 354provides that design right is also infringed wiagperson imports or trades
in an article, knowing or believing it to be anrinfjing article, and without the
licence of the design right owner.

Article 355 provides for the infringement of design right in smiconductor
topography where an act is done in relation tolestsuntial part of the topography.

Chapter 3 — Exceptions to rights of design righhevs

Article 356 introduces Chapter 3, which specifies acts whicy e done without
infringing design right andArticle 357 enables the States to amend Chapter 3 by
Regulations.

Article 358 permits the creation and reproduction of an oabisemiconductor
topography, where the topography is created thrahghanalysis or evaluation of
another semiconductor topography.

Article 359 has the effect that if an act in relation to atickr or document would
infringe both copyright and design right, the aoésl not infringe design right.

Article 360permits anyone to have a licence, as of rightla@nything which would
otherwise infringe design right, within the lasyéars of design right. If the terms of
the licence cannot be agreed by the parties, thaly se determined by the licensing
authority undedrticle 362or, where the right owner cannot be identifiedraced, in
accordance wittArticle 363 Article 361 provides that a licence as of right does not
authorize the licensee to hold himself or hersetfas the licensee of the right owner
unless the right owner has consented.

Article 364provides that, if infringement proceedings are ownced but a licence as
of right would be available to the defendant unéieicle 36Q the proceedings may be
settled by the defendant undertaking to take suweace.

Articles 365 to 36%rovide for the use of designs by the Crown orSteges, without
infringing design right.

Chapter 4 — Dealings with design right

Article 370 provides that design right may be assigned anadldewon death in the
same way as moveable property and that a liceraategt by a design right owner
binds his or her successors in title.

Article 371describes the right of a person to whom a prosmedesign right owner
has assigned future design right in a design te lilaat design right vested in him or
her, when the design right comes into existence.

Article 372raises a rebuttable presumption that where degiphsubsists in a design
and the design is also registered under the Registeesigns (Jersey) Law 1957 to
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the owner of design right, an assignment of thatsign the registered design also
operates to assign design right.

Article 373 makes it clear that an exclusive licensee hass#ime rights against a
successor in title to a party to the licence asrtghe has against the original party.

Chapter 5 — Remedies for infringement of desightrig

Article 374 provides that infringement of design right is actible, by the owner, in
the same way as other property rights and speafresmstances in which a court
may award additional damages.

Article 375provides for the award of damages in cases ahgdment. Damages will
not be awarded in a case of innocent infringemétheright owner’'s exclusive right
to make articles to the design for commercial psggoor make a design document
enabling articles to be made for commercial purpo$ée only remedy available for
infringement by reason of infringing articles beimgported or traded without the
right owner’s licence is damages in an amount Roteding a reasonable royalty.

Article 376enables a design right owner to apply to the R@airt for an order for
the delivery up of infringing articles that anothggrson possesses for commercial
purposes or for the delivery up of anything desijoeadapted to make an article that
would be an infringing article. Generally, an apgtion may not be made more than
10 years after the article or thing was matidicle 377then allows an application to
be made to the Royal Court for the forfeiture ostdection of articles or things
delivered up undeérticle 376

Article 378 describes the rights of an exclusive licensee apdgcifically, makes it
clear that the licensee has the same rights agaidsparties (other than the right
owner) as if the licence were an assignment.

Article 379 makes procedural provision for a case where tisea® exclusive licence
and either the right owner or the licensee commeaoeaction for infringement.

Part 8 — Licensing authority

The licensing authority discharges various fundiander this Law, settling amounts
of equitable remuneration and disputes regardiceniiing schemes and the terms of
licences granted by licensing bodies.

Article 380provides for the interpretation of Part 8.

Article 381 specifies who is the licensing authority. The défés that the Minister is
the licensing authority. However, the Minister mhy,Order, appoint an individual or
group of persons (corporate or unincorporate) tthbdicensing authority or establish
a body to be the licensing authority.

Article 382limits the liability of the licensing authority fahings done in good faith
in the discharge of the functions conferred by Liag.

Articles 383 to 387nake provision for applications and referrals ol @roceedings

before, the licensing authority. In particulafrticle 387 enables the licensing
authority to refer proceedings or an issue of faciaw to the Royal Court, and
requires the licensing authority to make such arref if the States or the licensing
authority itself has an interest in the proceedings
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Article 388 confers a right of appeal from a decision of tlkersing authority to the
Court.

Article 389confers powers to make rules of court for the pags of proceedings and
issues referred to the Royal Court under this Law.

Part 9 — General and closing
Article 390provides for the interpretation of Part 9.

Article 391 makes provision as to the effect of the Law orstaxj rights. The Law
does not affect rights under other enactments essnthey are rights conferred by
enactments repealed by the Law, in which event R&gas made undehrticle 408
will make transitional arrangements for those ©ghthe Law does not affect any
inherent rights of the Crown or of the States AddgmThe Law, in particular the
provisions in it regarding forfeiture of illicit gals, does not affect any rights of
seizure and forfeiture under the Customs and EXdisesey) Law 1999. Nor does the
Law affect any customary law relating to breachtrabt or confidence. Apart from
these savings, this Article specifies that the amdyt of copyright is that which is
conferred by the Law. Notwithstanding that rulestai® non-statutory restrictions on
copyright continue to be available, being the rightrestrict the enforcement of
copyright on grounds of public interest and anytrigf action that may be pursued
otherwise than under this Law in respect of infemgnts of moral rights.

Article 392gives effect tdSchedule 1which makes provision limiting the liability of
a provider of an information society service fog tontent of the service.

Article 393makes provision as to the territorial extent @ taw.

Article 394 enables the Minister to delegate functions untier ltaw (except the
power to make Orders), including the function ofnethe licensing authority, not
only to States’ employees, as is already permitiedhe States of Jersey Law 2005,
but also to other individuals and to bodies. Theesaowers of delegation are given to
the Chief Minister, in his or her capacity as fiostner of States copyright conferred
by the Law.

Article 395limits the liability of the Minister and his or hdelegates, for acts done in
good faith in the discharge of the functions comdéiby the Law.

Article 396 makes provision as to when a requirement for atrument to be signed
by a person is taken to be satisfied in a caseenherperson is a body corporate.

Article 397 confers investigatory powers, including the poteemake test purchases,
on trading standards officers.

Article 398 enables a police officer to apply for a searchrardr where certain
offences under the Law are suspected.

Article 399 enables the Minister, by Order, to apply the Lamith or without
modifications, so as to confer rights actionable adwthors, publishers, directors,
performers and designers connected with other desrdand on works first published
or performances taking place in other countriesOkder will be made when this Law
IS commenced, so as to extend protection in relgbocountries who are signatories
to the Berne Convention for the Protection of latgr and Artistic Works, first
adopted in 1986.
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Article 400contains general provisions for the making of @sdender the Law.

Article 401 enables the States, by Regulations, to amend akefar the purpose of
giving effect to a convention which applies, or @is proposed to apply, to Jersey or
for the purpose of implementing an obligation oé tbinited Kingdom under the
Community Treaties (whether or not Jersey is olligeimplement it).

Article 402 enables the States, by Regulations, to amend dledo as to licence or
authorize the use of orphan works. A work is désatias an orphan work if the
owner of rights in it cannot be identified or cahhe traced.

Article 403 enables the States, by Regulations, to amenddhedo as to enable the
extension of licensing schemes to works where tineeo of rights in the work has not
acted to join the scheme, and the scheme repretentsterests of a substantial
numbers of owners of rights in works of the sanscdption.

Article 404supplement#irticles 402 and 403t enables the States, by Regulations to
require licensing bodies to establish codes oftfmador the licensing or authorization
of the use of orphan work#fticle 402 or the extension of licensing schemes to
works where the owner of rights in the work has aoted to join the scheme
(Article 403. If a licensing body does not establish a coderattice when required
to do so, a code may be imposed upon it. The Reguasamay further impose civil or,
by virtue ofArticle 409 criminal sanctions for non-compliance.

Article 405enables the States, by Regulations to requiraediog bodies to keep the
Minister informed of licensing schemes or to publisformation regarding schemes.

Article 406enables the States to ame&uhedule by Regulations.

Article 407 enables the States, by Regulations, to antectiedule 2and to amend
enactments consequentially upon the enactmenisof.dw.

Article 408enables the States, by Regulations to make pooviss to the application
of the Law and transitional provisions and savingsespect of its commencement
and in respect of the commencement of any amendimént

Article 409contains general provisions for the making of Rations under the Law.

Article 410 gives effect to Schedule 2 which repeals or amends enactments
consequentially upon the enactment of this Law.

Article 411 provides for the citation and commencement of.ths.
Schedule 1 — Liability of and remedies againstisergroviders

Schedule Iconfers limited liability on providers of inforniah society services in
respect of material or activity passing througloyed in or linked to in that service
where that material or activity infringes rightséerred by this Law.

Paragraph 1contains definitions.

Paragraph 2 specifies the rights to whiclschedule lapplies. At the time of
enactment, the Schedule will apply only to copyrigalthough the States have
reserved the right, irArticle 406 to extend the application of this Schedule by
Regulations.

Paragraph 3is concerned with a service provider's liabiligr fmaterial transmitted
through a communication network or for the provisaf access to such a network,
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where the service provider does not play an aatole in the transmission. The

service provider does not incur any liability byasen of the material transmitted

infringing copyright. Paragraph 7(1)makes it clear that a service provider is not
required to undertake active monitoring of materahsmitted by users.

Paragraph 4is concerned with a service provider who stordmgts”) material on
behalf of users. The service provider is not lidbkeinfringing material or associated
infringing activity as long as the material hostednot provided by a user of the
service who is controlled by the service provided as long as the service provider
does not have actual notice of the infringementceOthe service provider has actual
knowledge, the service provider is protected fram Bability to the person having a
right of action in respect of the infringing matgrif the service provider promptly
removes the material or disables access to it.ndiceeprovider’s liability for hosted
material is also limited where a notice of allegedfingement is served under
paragraph 10n respect of the material. If such a notice ivase, the service provider
must act in accordance with the requirements o $luhedule whether or not the
provider has actual knowledge of infringement. Asd as the provider so acts, the
provider is protected from liability for infringeme and for those actions.
Paragraph 7(1)makes it clear that a service provider is not ireguto undertake
active monitoring of material stored on behalf sérs.

The service provider is further protected pgragraph 4from liability where the
provider removes or disables access to materidal it provider knows to be
infringing or to material that is the subject ohatice of alleged infringement. If, in
the course of removing such material, the serviogiger removes other material, and
cannot reasonably avoid doing so, the service demvis protected from liability for
removing other material.

The procedures following service of notice of afldginfringement, set out in
paragraphs 11 to 14may require a service provider to reinstate nadt¢hat the
provider has removed in response to a notice efyall infringementParagraph 4
further protects the service provider from liagilithere the service provider complies
with such a requirement to reinstate material.

Paragraph 5deals with material that is cached in an infororasociety service. The
service provider is not liable for a cached copynatterial that infringes copyright as
long as the service provider does not play an aatile in the caching process, the
cache is updated in accordance with industry stalsdand the service provider does
not have actual knowledge that the cached copf/nsaterial that infringes copyright.
In this case, because the cached material is arfidedf material hosted elsewhere,
the service provider would only be required to clélae cached material upon
obtaining actual knowledge that the source matédal been removed or access to it
disabled by reason of infringing copyright or thatourt or like authority has ordered
its removal or such disablement. If, in the couddeclearing a cached copy of
infringing material, a service provider cannot m&bly avoid removing other cached
material, the service provider is not liable foe tremoval of that other material.
Paragraph 7(1)makes it clear that a service provider is not ireguto undertake
active monitoring of material that is temporaritpred in a cache.

Paragraph 6deals with links to infringing material. It incled links that are shown as
a search result when a search engine is used.vieagrovider is not liable for a link

to material that infringes copyright as long as pvevider does not have actual
knowledge that the material is infringing and, upbtaining such knowledge, acts
promptly to disable the link. Furthermore, the gar\provider is not liable to anyone
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(for example, a person who has paid for the link) disabling the link in those
circumstances. If, in the course of disabling & fia infringing material, a service
provider cannot reasonably avoid disabling anolingr the service provider does not
incur any liability by reason of disabling the attiek. Paragraph 7(2)makes it clear

that a service provider is not required to undertaktive monitoring third party
material that may be accessed from a link.

Paragraph 7makes it clear that a service provider is not iregl) in order to be
protected from liability, to actively seek out m@é or activity that infringes
copyright.

Paragraph 8provides that, in any criminal proceedings arising of alleged liability
for infringing material or activity, once evideniseadduced which is sufficient to raise
an issue with respect to any defence arising oangfofparagraphs 3 to 6the court
must take the defence to have been satisfied, sutihes prosecution proves beyond
reasonable doubt that it is not satisfied.

Paragraph 9imposes a duty on a service provider to providesusf the service with
details about how the service provider may be atatbquickly and effectively and of
the service provider’s policy for terminating acotsior access to the service, of users
whose material or activity infringes copyright.thfis information is not provided, the
service provider will not have the protection fréability given byparagraphs 3 to 6

Paragraphs 10 to 1rovide for the service of notice alleging thattengl stored in
an information society service, or activity asstamiawith it, infringes copyright, and
for service of a counter notice. The proceduresifodows.

A person who has a right of action for infringemehtopyright in a work may serve

a notice on a service provider alleging that matestored on the provider's

information society service infringes copyright, thiat activity associated with the
material (such as permitting its download) infrisgeopyright. The notice must

provide contact information for the copyright ownenough information that the

service provider can locate the material and det#filthe alleged infringement. The
service provider must then notify the owner of thaterial that the notice of alleged
infringement has been served. This must be donerddiie end of the working day
following the day the service provider receivesibéice of alleged infringement. The
material owner must be informed of the allegatiénnéringement and of his or her

right to serve a counter notice. If a counter ret&cnot served by the material owner,
the service provider must remove or disable actesse material no later than the
end of the 2nd working day following the day theic® of infringement was received,

unless the owner has already acted to remove & oounter notice is served. A
counter notice is a notice served by the matemnaley saying why the material or

activity is not believed to be infringing.

If a counter notice is served the service providast send on the counter notice to the
person who served the notice of alleged infringdnagil inform that person that the

material or access to it will be reinstated (ifealdy removed) unless the person
alleging infringement confirms, within 10 workingayk, that he has commenced
proceedings in respect of the infringement. If iegterial has not been removed at the
time the counter notice is served, the serviceigemis no longer required to remove

it. At this point, it falls to the person claimimgfringement of copyright to pursue his

or her claim by court action.
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Paragraph 14deals with a situation where a notice is serveat tlbes not quite
comply with the requirements for service of a valatice of infringement. Two cases
are provided for.

If the notice is simply not served on the servicevpler at the correct address for
service, given undegparagraph 9 the service provider must comply with the notice
but the strict requirement to remove material beftire end of the working day
following the day the notice is served is replatgda requirement for the service
provider simply to remove the material as soon assible. The purpose of this
relaxation of the time within which the service yider must act is to allow for the
possibility that the notice, having been sent t@ddress of the service provider other
than that which the service provider has indicatedhe provider’'s address for service
of notices under thiSchedulemay not come to the attention of the service v
quickly, as the address to which it is sent mayteotonstantly monitored.

The second case provided for is one where a ndgigeceived that contains the
crucial information about the material and the ratof the infringement but is
otherwise defective. A service provider who receigech a notice must contact the
sender and take such steps as are reasonablastotlassender in making the notice
compliant. If the service provider does not provilech assistance, the imperfect
notice may be taken into consideration in decidiigether the service provider has
actual knowledge that material stored by him oralfesf a user infringes copyright.

Paragraph 15makes a person who gives a notice under this Stdh&dowing that or
reckless as to whether it is false or misleadingaimaterial particular liable for
damages to any person who suffers a loss as aqueTsee.

Paragraph 16 empowers the Royal Court to grant injunctions @agfaiservice
providers where the service provider has actualwkeage of a user using the
provider’s service to infringe copyright. This paweay be exercised irrespective of
whether the service provider is liable for damageany other financial sanction as a
consequence of that knowledge.

Paragraph 17is intended to encourage the use of electronicnwonications for
notices to be served under this Schedule by allgulem to be used in every case
(whether or not the recipient has consented to tsg) and by allowing them to be
signed electronically in every case, and allowingmorting documents to be produced
electronically in every case. The Electronic Comivations (Jersey) Law 2000 also
contains rules as to when an electronic commumicasi deemed to be received.

Paragraph 18imposes additional requirements where a noticeliged by a person’s
agent.

Schedule 2epeals and amends enactments consequentiallytiisdraw.
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14 Rights subsisting in copyright WOrKS .........cccceuiiiiiiiiiiiiiiiiiiieees 74
15 Literary, dramatic and musical works: restrictionaopyright.................... 74
16 Sound recordings: restriction on copyright ..oceeeeeee oo 74
17 Films: restriction on COpYrgNt ..........uveiiceeei e 4.7
18 Broadcasts: restriction on copyright.......ccccceeeeeeeieiiiiiiie 75
19 Published editions: restriction on copyright.................ccccc, 75
20 Qualification for copyright proteCtion...........eeeeeeeeeeeeeiieeieeeiiiiiiiiniieeenees 75
21 Qualification by reference to author............ceueeeiiiiiiiiiii e, 75
22 Qualification by reference to country of first pigation............................ 76
23 Qualification by reference to place of transmission.................cc.ccooooo.. 77
24 Who is the first owner of COPYIgNt ............ueeeeiiiiiiiiiie e, 77
25 Duration of copyright in literary, dramatic, mudica artistic works.......... 77
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26 Duration of copyright in sound recordings .........cccccvvvieereeeeiinnciiiieeeeeenn 78
27 Duration of copyright in filMS ............oviii s 78
28 Duration of copyright in broadcasts............cccccoeeiiiiii 79
29 Duration of copyright in typographical arrangemehpublished
=T {110} o 1 80
CHAPTER 3 — RIGHTS OF COPYRIGHT OWNER 80
30 Acts restricted by copyright in @ WOrK........ceeeevvviiiviiiiiiiiiiias 80
31 Primary infringement: COPYING .......uvriiiiiiiare e 80
32 Primary infringement: issue of copies to the public...............ccoovveveeeeen. 81
33 Primary infringement: rental of work to the public.....................ccceo. 81
34 Primary infringement: performance, showing or ptayof work in
PUBIIC ... e e 82
35 Primary infringement: communication to the public..............cccooveveeee.. 82
36 Primary infringement: making adaptation or act domeelation to
=T F= o] 7= L1 [0 U 82
37 Secondary infringement: importing infringing Copy...........ccooevvveeeeeeeen. 83
38 Secondary infringement: possessing or dealing inftinging copy .......... 83
39 Secondary infringement: providing means for maknfgnging
(o]0 o[ PP PERPPPPR 83
40 Secondary infringement: liability of person perinigtuse of premises
for infringing pPerformManCe..........cccoooiiii e 84.
41 Secondary infringement: liability of persons fopply etc. of
apparatus for infringing performance, etc. ... ...uveveevereriveeerinnnneinnnnnnn.. 84
42 Meaning of “INfringing COPY”.........ooiviiiiii e 84
CHAPTER 4 — ACTS PERMITTED IN RELATION TO COPYRIGHT
WORKS 85
43 Chapter 4: iINtroduCtOry ...........oooiiiiii e 85
44 Power to amend Chapter 4............ueueeetceeccae e 85
General 86
45 Making Of teMPOrary COPIES ......cveeiiiee i i et eeeeeeeieeeeeee e 86
46 Research and private study ..............ooo e 6.8
a7 Criticism, review and NEWS rePOItING .........cceerurrrrreeeeeaniiiiriinreeeeeee e 87
48 Incidental inclusion of copyright material ..............c.c.cco, 87
Visually impaired persons 87
49 Making single accessible copy for personal useityally impaired
[ 01=T £ ] o SRR 87
50 Multiple copies for visually impaired PersONS w..cccovveeeeeiieiiiiiiiiieeeneenn, 88
51 Intermediate copies and records created duringuotamh of
ACCESSIDIE COPY .o 90
52 Licensing schemes to permit the making of accessitpies ..................... 91
53 Orders limiting making of multiple accessible capfellowing
infringement of COPYrignt ... 91.
54 Articles 49 to 53: definitions and other supplenagpprovision................. 92
Education 93
55 Things done for purposes of instruction or exan@mat........................e... 93
56 Anthologies for educational USe...........ooiceeeemiiiiiiiiiiiiiiieiees 93
57 Performing, playing or showing work in course ofities of
educational establishment ... 94.
58 Recording by educational establishments of brodsicas......................... 94
Page - 48 States &

P.141/2010 of Jersey



Draft Intellectual Property (Unregistered Righti@r&ey)

Law 201- Arrangement
59 Reprographic copying by educational establishmehpgassages from
WOTKS ettt e e ettt e e e e e e e e bbb e e e e e enneee s 95
Libraries and archives 96
60 Declarations as to use of works and liability falsé declarations .............. 96
61 Copying by librarians: articles in periodiCalS . .....vvverveevrererinriiiiiniiinn, 96
62 Copying by librarians: parts of published works.....................cccoo 96
63 Restriction on production of multiple copies of #@me material............... 97
64 Copying by librarians: supply of copies to othérdiries ..............ccccueueeeee. 97
65 Copying by librarians or archivists: replacementies of works................ 98
66 Copying by librarians or archivists: material no¢yiously made
available to PUBIC ... 98
67 Copy of work required to be made as condition gfogk............................ 99
Public administration 99
68 States Assembly and judicial proceedings ... .o ceeeeeeeeiireeeeeieeennnnnn. 99
69 Committees of inquiry and public iINQUINIES ...coeeeeeeeeeiiiiieeeeeeeeeee 99
70 Copyright material open to public inspection orafficial register............. 99
71 Copyright material communicated to the Crown or3ietes in the
course of public DUSINESS..........eiiiiiiiiceeeceeieeeeeees 101
72 Copyright material in public records........ o, 101
73 Acts done under authority of enactment..............oooeeiiiii 101
Computer programs: lawful users 102
74 Computer programs: backup COPIES...........comemmmmverrvrrrrrrrrnnennninnnnn.. 102
75 Computer programs: decompilation............ccceeeervvreviiriiiiiiiiiiii., 102
76 Computer programs: observing, studying and testing......................... 103
77 Computer programs: other acts permitted to lawselrs........................... 103
Databases 103
78 Acts permitted in relation to databases......ccccoeooeiiiiiiieiii 103
Designs 104
79 Acts permitted in relation to design documents mediels....................... 104
80 Effect of exploitation of design derived from atiisvork ....................... 104
81 Things done in reliance on registration of design..............cccccvvuveeeeennees 105
Typefaces 105
82 Use of typeface in ordinary course of printing..............cceuvvvvivvvivnvinnnnnn. 105
83 Articles for producing material in particular typee ...................ccco. 106
Works in electronic form 106
84 Transfer of copies of works in electronic formMu.........ccooeeeeeeie. 106
Miscellaneous: literary, dramatic, musical and
artistic works 107
85 Anonymous or pseudonymous works: acts permittealssnmptions
as to expiry of copyright or death of author ................ciiiiiinnns 107
86 Use of notes or recordings of spoken words in gedases...................... 107
87 Public reading or reCitation .................commeevvvvvveriiiiiiiiiies Q8L
88 Abstracts of scientific or technical artiCleS .. ..o 108
89 Recordings of folk-SONGS .......cooooiiiiii e 8.0
90 Representation of certain artistic works on pubigplay............cccccc.c...... 109
91 Advertisement of sale of artistic WOrK ... eeeeeiiiiiiiiiiiee e, 109
92 Making of subsequent works by same artist .. ...uumm.eeeeeeeenniniiiiennnnn.... 109
93 Reconstruction of buildings .........ccoooiiiicoeee 110
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Miscellaneous: films and sound recordings 110
94 Films: acts permitted on assumptions as to exgioppyright, etc. ......... 110
95 Playing of sound recordings for purposes of clajety, etc................... 110
Miscellaneous: broadcasts 110
96 Incidental recording for purposes of broadcast................cccoevvierieeene 110
97 Recording for purposes of supervision and contitroadcasts and
OLNEI SEIVICES ... e 111
98 Recording for purposes of time-shifting .......ccccc..oooii 112
99 Photographs of broadcasts ............cooo i 112
100 Free public showing or playing of broadcast .cowee...cooovvviiviiiviiiieiien, 113
101 Reception of wireless broadcast and re-transmidsjarable.................... 113
102 Provision of sub-titled copies of broadcast....cccoeeeeeeieiiinnnnn . 114
103 Recording for archival PUIPOSES ...........ue e eeeeeieeieieeeeeeeeereeeeeeeeeeeeeee 114
Adaptations 115
104 WX £ o] =1 o] 13 115
CHAPTER 5 — MORAL RIGHTS 115
105 Right to be identified as author or direCtor .............ccevvvvvveevvveeiiiiriinnninn, 115
106 Requirement that right conferred by Article 105dsserted ..................... 116
107 Exceptions to right conferred by Article 105 ceeeeiieiiiiiiiiiiiiiiiiiiiines 117
108 Right to object to derogatory treatment of work...................ooeeeeeee. 118
109 Exceptions to right conferred by Article 108. . .vvviiieieeiiiiiiiiiee, 119
110 Qualification of right conferred by Article 108 @ertain cases................. 120
111 Infringement of right conferred by Article 108 bggsessing or
dealing with infringing article.............oocceeeiiiir e, a2
112 False attribution of work...........oooii 121
113 Right to privacy of certain photographs and films.............ccccccccvvvinnnn, 122
114 Duration of moral rghtS.......ccooooiieeiiiiicceieee e, 122
115 Consent and waiver of moral rghtS.......... oo 122
116 Application of moral rights to joint WOrks..........cooooeiiiii 123
117 Application of moral rights to parts of WOrkS.............ceeevvvevvvivviivnnnnnnnnn, 123
CHAPTER 6 — DEALINGS IN COPYRIGHT WORKS 124
118 Assignment and licences Of COPYNGNT ... oo eeeeeeeeriiiniiiiiiiieeeeee e 124
119 Prospective ownership of copyright..........oceeeeeeiiiiiiiiiiiiieeee e, 124
120 EXCIUSIVE lICENCES ...t 125
121 Copyright to pass under will with unpublished wark............................ 125
122 Presumption of transfer of rental right in caséilof production
o0 | =T=] 0 41 o | P 125
Right to equitable remuneration where rental right
transferred 125
123 Right to equitable remuneration where rental rigdmbsferred.................. 125
124 Equitable remuneration: reference of amount tanbagg authority.......... 126
Moral rights 127
125 Moral rights not assignNable..............uuiieeieeeieiiiieiieeeeeeeeeeeeeeee 712
126 Transmission of moral rights on death...................................... 127
CHAPTER 7 — REMEDIES FOR INFRINGEMENT 128
Rights and remedies of copyright owner 128
127 Infringement actionable by copyright owner........c..ccccoeeeiiiii. 128
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128 Damages in action for infringement of copyright...............cccccivveneeeenn. 128
129 Order for delivery up of infringing copies, etC............cccccvvviiiiiinninnnnn, 129
130 Period after which remedy of delivery up not avalgaunder
Article 129, 129
131 Right to seize infringing COPIES, €tC. .....cieeeeeriiiiiiieeeeeeeeeeeeeeeees 129
Rights and remedies of exclusive licensee 130
132 Rights and remedies of exclusive licensee .....ccccccccoooiiiiiiiiiiie, 130
133 Certain infringements actionable by a non-exclusibensee.................... 130
134 Exercise of concurrent rightS.............ueieeeeeeiiiiiieiiieeiieecieeeeeeeevveeneens 13
Remedies for infringement of moral rights 132
135 Remedies for infringement of moral rightS ... 132
Presumptions in proceedings 132
136 Presumptions relevant to literary, dramatic, musica artistic works.....132

137 Presumptions relevant to sound recordings, filnts@mputer
ST 0| =T o 1 TSP 133
138 Presumptions relevant to works subject to CrowStates copyright....... 134
Offences 134
139 Offences of making or dealing with infringing ahéis, etc........................ 134
140 Order for delivery up of infringing copies, etc.driminal proceedings....136
Importation of infringing copies 136
141 Infringing copies may be treated as prohibited good............................ 136
142 Orders supplementing Article 141 ..........omeemeeeeeieeiiie 137
Supplementary 138
143 Order as to disposal of infringing copy or othercde.................ccceeeeeeeen. 138
144 Forfeiture of infringing COPIES, €1C. ... ..uue e 139
CHAPTER 8 — COPYRIGHT LICENSING 140
145 Copyright licensing schemes and licensing bodies..........ccccevvvvvveeeeeee. 140
146 Licensing schemes to which Articles 147 to 152 gppl........evvvveeennnnnnes 140
147 Reference of proposed licensing scheme to liceraitigority ................. 141
148 Reference of licensing scheme to licensing authorit.............cccccvvvneeee. 141
149 Further reference of scheme to licensing authority...............ccccccvveeeee. 141
150 Application for grant of licence in connection witbensing scheme ....... 142
151 Application for review of order as to entitlemeatlicence....................... 143
152 Effect of order of licensing authority as to licermggsscheme ..................... 143
References and applications with respect to licamnsi
by licensing bodies 144
153 Licences to which Articles 154 t0 157 @apply ....ceeeeveeeeeiiiiiiiiiiiieiieeeees 144
154 Reference to licensing authority of proposed ligenc............................. 144
155 Reference to licensing authority of expiring licenc............ccccvvvvvvvvnnnns 145
156 Application for review of order as to liCENCE wmeemrvvvvvvivriiiiiiiiiiiiiiiiiiiinnns 145
157 Effect of order of licensing authority as to licenc..............cccooeeeeeeeeee. 146
Factors to be taken into account in certain classies
case 146
158 General considerations: unreasonable discriminatian.............cc.cccuu.... 146
159 Licences for reprographiC COPYING.......cooeieeeeeeieaeeeaee e 147
160 Licences for educational establishments in resplewbrks included
1T o] {0 T=To (0= 1<) oY 147
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161 Licences to reflect conditions imposed by promotémsvents.................. 147
162 Licences to reflect payments in respect of undeglyights...................... 147
163 Licences in respect of works included in re-trassions......................... 148
164 Mention of specific matters not to exclude othéevant

(odo] g 1= o [T 7=V io] o 1S SRR 148

Use as of right of sound recordings in broadcast8 1
165 Interpretation of Articles 166 10 172......cooeeeiiiiiieieeeeeeeeeee, 148
166 Circumstances in which right of use of sound reicgyslin broadcast

IS AVAIlADIE ... —— 149
167 Notice of intention to exercise right of use of sdwecording in

Broadcast ... 149
168 Right of use of sound recording in broadcast .....cc......cccoooviiiiiiiiienn.n. 150
169 Applications to settle terms of payment for ussaind recording in

PrOAACAST ......eeeeiiiiei e 151
170 References, etc., about conditions, informationathdr terms................ 151
171 Application for review of order under Article 169 B70.............ccvvvvnnee. 151
172 Factors to be taken into account on applicatian,wetder Articles 169

(o 00 SRR SPRR 152
173 Power to amend Articles 16510 172......oo i eeeeeeieieeeeeeeeeeeeeeeeeeeeies 152

Implied indemnity 152
174 Implied indemnity in certain schemes and licencesdprographic
(o] 0 )Y/ 1 o TP 152
Copying by educational establishments 153
175 Power to extend coverage of scheme or licence gmithg copying

by educational establishments.............ooooiii 153
176 Variation or discharge of determination under AgIE75 ...........cccevvveeeee. 154
177 Appeal against determination under Article 1758 1...........cccccvvvvvnnnne 155
178 Inquiry whether new scheme or general licence aizing copying,

etc., by educational establishments required................ccccviiiirnnen. 155
179 Statutory licence where recommendation under Artlgi8 not

IMplemented. . ... e 156

Miscellaneous 157
180 Notification of licensing SChEMES ............ceeeeeriiiiiiiiiiee e 157
181 Collective exercise of certain rights in relationcable re-

ErANSIMISSION ... 158
CHAPTER 9 — MISCELLANEOUS AND GENERAL 159
182 States ASSEMDbIY COPYIIGNT........uuuuuueeeesmmmmmmseeevveevvenereenerrrrnr e —————— 159
183 States COPYIIGNT.......eeiiieiii e 160
184 Crown Copyright ..o 161
185 Enforcement, etc. of States Assembly copyright.........................ooo. 162
186 Copyright in enactments and revised edition............ccccvvvvvvieviiiennnnnnnn. 162
187 Copyright in ACtS and MEASUIES..............coeeeeeeeeeeneeeennnnnnnneennennnennne 163
188 Copyright in works first owned by prescribed intional

(o1 F= 1 a4 L1 T0] o 1= PP 163
189 Folklore, etc.: anonymous unpublished Works.............cccccciviiiiinnnnnes 164
190 Avoidance of terms of agreement relating to compptegram ............... 164
191 Avoidance of terms of agreement relating to databas........................ 165
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PART 2 165
DATABASE RIGHT 165
CHAPTER 1 — SUBSISTENCE, OWNERSHIP AND DURATION OF
DATABASE RIGHT 165
192 Interpretation Of Part 2 ..o 165
193 Database Mght..........cooiiiii e 166
194 Who is maker of a database.................oeemmmmmerriieiiiieee e 166
195 First ownership of database right ........... oo 167
196 Acts infringing database rght ...............m oo 167
197 Duration of database right................oieeeee 671
198 Qualification for database right.............ccceemveviviiiiiiiiiiiiis 167
199 Avoidance of certain terms affecting lawful users................cccoevinneee. 168
CHAPTER 2 — ACTS PERMITTED IN RELATION TO DATABASRIGHT 168
200 Chapter 2: iINtrodUCLOrY ...........oooiiiiiii e 168
201 Power to amend Chapter 2 ............ueeeieiceccmem e 169
202 Database in which copyright SUDSISES........ccooioiis 169
203 Use of database content for teaching or research....................ooee. 169
204 States Assembly and judicial proceedings ... .o ceevieeieiivieeeeeieennnn. 170
205 Committee of inquiry or public INQUINY ........ccoeriiees 170
206 Database contents open to public inspection oifficiad register............ 170
207 Database contents communicated to the Crown dstittes in the

course of public DUSINESS.........ouiiiiiiiicceeeeeieeeeeiee s 171
208 Contents of database in public records.....cooooeeeoeeeeiiiii 171
209 Acts done under authority of enactment..............ccooooeeeei e 171
210 Acts permitted on assumption as to expiry of datab@ht...................... 172
CHAPTER 3 — DEALINGS IN AND INFRINGEMENTS OF DATABSE
RIGHT 172
211 Dealings in database right ..............oovicommemmevvvveviiiiiiies 72
212 Infringement of database right and exclusive lie@ss.............ccccccevveeenes 172
213 Presumptions in proceedings relevant to databghke.ti......................... 172
CHAPTER 4 — DATABASE RIGHT LICENSING 173
214 Database right licensing schemes and licensinge8odl..............ccoeeeennns 173
215 Referrals and applications in respect of licensicigemes..............cccoo.e 173
216 Referrals and applications in respect of licengastgd by licensing

DOAIES ... 174
217 General considerations on referral or applicatioweasonable

iSCIIMINALION......iiiiieieiei e eees 174
PART 3 174
PUBLICATION RIGHT 174
218 Interpretation of Part 3 ...........oooiiiiiii e 174
219 Subsistence, ownership, qualification for and daredf publication

FIORNE e — 175
220 Rights of person having publication right....................ccco . 176
221 Acts permitted in relation to publication right.................cccccciiiinnnnnnns 176
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222 Dealings in publication right...............ooorrri e BL7
223 Remedies for infringement of publication rght.. ..o 176
224 Licensing of publication right..............cocoem e, 176
225 Application of other enactments relating to copitig.............oooeeeeeee. 177
PART 4 177
CIRCUMVENTION OF PROTECTION MEASURES AND ELECTRONIC
RIGHTS MANAGEMENT 177
226 Interpretation Of Part 4..........ooovvevviiiceemeeeiiir e 177
227 Rights and remedies in respect of circumventiotedinical devices

applied to cOmpuUter Programs ...........ooeeieeeeemeuuieieieiieeiineieneeneeeeenenanes 177
228 Exercise of concurrent rights under Article 227, 178
229 Further rights of persons in Article 227 as todsly up, rights of

seizure and diSPOSAl .......ccoooiiiiiii e 178
230 Presumptions in proceedings under Article 227 &.22...........ccccvvvvnnee 179
231 Rights and remedies in respect of circumventiotedfinological

INEASUIES. ...ttt eettt e e ettt ettt mmmmmmm e e ettt s e e e e e e et ebba e e e e e e eeebennann s 179
232 Exercise of concurrent rights under Article 231...........oooeeeieiiiiieeennn. 179
233 Presumptions in proceedings under Article 231 ..................oooeen 179
234 Application of Articles 231 and 232 to databasétigublication

right and rights in performManCes .............cccccciciiiiiieceeeee e 179
235 Offences: devices and services designed to circntieehnological

INEASUIES. ...eeeiteiiiteiitteeeeeteesteeseees meeeeeneeeeeesseesseesbesebbeebbebbbbbbbbbbbbbennneees 180
236 Forfeiture of devices, etc., in relation to whidfeace has been

COMMUEEEA ... sttt e e et e e e e e e e aeeeeas 182
237 Civil rights and remedies in respect of devices sendices promoted

as or designed to circumvent technological measures........................ 183
238 Exercise of concurrent rights under Article 237.............cccoiiiveeeennne 183
239 Damages in proceedings under Article 237 .. ..183
240 Further rights under Article 237 as to dellvery ughts of seizure and

ISPOSAI ...t e 184
241 Presumptions in proceedings under Article 237 @.24............ccccvvvneee 184
242 Application of Articles 237 to 240 to database tjghublication right

and rights iN PErfOrMAaNCES...........coiiiiimmmmneiiieeee e 418
243 Remedy where effective technological measures ptegermitted

= od £ PP P PP PPPPPPPPPP 184
244 Application of Article 243 to database right, p@hliion right and

FghtS IN PErfOrMAaNCES..........uu e 187
245 Rights and remedies in respect of electronic rigilsagement

1170011 10 ] o PSPPSR 187
246 Exercise of concurrent rights under Article 245...............ccceei i, 188
247 Presumptions in proceedings under Article 245............................ 188
248 Application of Articles 245 and 246 to databasétigublication

right and rights in performancCes ............cccccceiiiiiiiicceeeeee e 188
PART 5 189
FRAUDULENT RECEPTION OF TRANSMISSIONS 189
249 Interpretation Of Part 5..........oovvviiiiiiceemee e 189
250 Offence of fraudulently receiving programmes .cccc.........cccvveeeeeerninnnns 189
251 Offence relating to unauthorized decoders ... eeeeeeeeeeeeeeeeeeeeeeeee...... 190
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252 Forfeiture of unauthorized decoders..........cccceeiiiiiiiiiii 191
253 Civil rights and remedies in respect of apparattrs, for unauthorized
reception Of tranNSMISSIONS .............coivi e e et 92
PART 6 193
PERFORMERS’ PROTECTION 193
CHAPTER 1 — INTRODUCTORY 193
254 Interpretation Of Part 6.............oooiiiii e 193
255 B 1L Tod 1 A = To o] o 1o Vo SRR 195
256 “Performer’s non-property rights”, “performer’s mrerty rights” and
“FIGNES OWNEI ... e 195
257 Qualifying PerforManCE ........cccoooeiiiit oo s 619
258 CRENAI ... e e e e e e e e e e e e e e e e e neeaan 196
259 Performer’s rights to be independent of copyrigit, .............................. 196
CHAPTER 2 — ECONOMIC RIGHTS 197
Performer’s property rights 197
260 Consent required for copying of recording: “reproigion right”............... 197
261 Consent required for issue of copies to publicstfithution right”............ 197
262 Consent required for rental of copies to publiertal right”.................... 198
263 Consent required for making available to publicakimg available
O e —————— 198
Right to equitable remuneration 198
264 Right to equitable remuneration for exploitatiorsotind recording.......... 198
Performer’s non-property rights 199
265 Consent required for making recording or broadofbte
01 (0] 8 0=V g (o7 =TSR 199
266 Consent required for showing in public, etc. ofamlting of
performance made without consent.. v 200
267 Consent required for importing, possessmg or dga/lnth |II|C|t
=T oTo] o |1 Vo 200
Rights of person having recording rights 200
268 “Exclusive recording contract” and “person haviegarding rights”....... 200
269 Recording rights: consent required for recording@&fformance
subject to exclusive CoNtract ...........ooov e 120
270 Recording rights: consent required for use of réiogr made without
[od0] 1T o | FO TP T PP RPUUPPRRRRTPPPIN 201
271 Recording rights: consent required for importingsgessing or
dealing with illicit recording ...........vvvvvceeeeeiieiiiieeeeeeeeeeee, Q22
272 Duration Of FgNLS ....uvueieic e 202
CHAPTER 3 — ACTS PERMITTED IN RELATION TO ECONOMIC
RIGHTS 202
273 Chapter 3: iINtrodUCLOrY ...........cooiiiiiii e 202
274 Power to amend Chapter 3..........oooviiiiiimmmem e 203
275 Making Of temMpPOrary COPIES .........ouuviiiiiimmmeeeieeeeeiae e 203
276 Criticism, reviews and News reporting........cccccccuereemiinsiisneseeeseeee e 203
277 Incidental inclusion of performance or recording...............cccccvvveeeeennne. 204
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278 Things done for purposes of instruction or exan@mat.......................... 204
279 Playing or showing sound recording, film or broastce educational

establiShMENt ... 204
280 Recording of broadcasts by educational establisksnen....................... 205
281 Copy of work required to be made as condition qiogk......................... 205
282 States Assembly and judicial proceedings... .. coeeeeieeiiiiiieiiiieenee.... 205
283 Committees of inquiry and public iINQUINES. ... .eeeeeieieeeiee e, 205
284 PUDBIIC reCOrdS ... e 206
285 Recording communicated to the Crown or the Statélse course of

PUDBIIC DUSINESS ... e 206
286 Acts done under authority of enactment .........ccccooooiiiiiiiiiiin, 207
287 Transfer of copies of works in electronic form..................cccoeeeeeeeeee. 207
288 Use of recordings of spoken works in certain cases.............cccoeeeeenn... 207
289 Recordings of folk-songs for purposes of archive................................ 208
290 Playing of sound recordings for purposes of clagjety, etc................... 208
291 Incidental recording for purposes of broadcast................cccooevvvveene. 208
292 Recordings for purposes of supervision and cowfrbfoadcasts and

OLNEI SEIVICES ..ttt ettt ettt ettt e e et eeeeeeeeeeeeeneeees 209
293 Recording for the purposes of time-shifting ............ccccvevvveeiiiiniiiiiee. 210
294 Photographs of broadcasts .............ooo i, 210
295 Free public showing or playing of broadcast . .c.e—.....ooooviiviiiiiiieeieeee. 210
296 Reception of wireless broadcast and re-transmiisramble ................... 211
297 Provision of sub-titled copies of broadcast... D~ i
298 Recording of broadcast for archival purposes S 2 22
CHAPTER 4 — DEALINGS IN PERFORMERS’ ECONOMIC RIGHTS 212
299 Assignment and licences of performer’s properttsg........................... 212
300 Prospective ownership of a performer’s properthtsg........................... 212
301 Exclusive licences of performers’ property rights...........cccccccoviiinnnnen. 213
302 Performer’s property rights to pass under will witipublished

Lo Ty o1 gz 1 =T eTo] o [T o T T 213
303 Presumption of transfer of rental right in casélof production

=0 | £=T=T 0 41T o | PP 213
304 Right to equitable remuneration where rental rigimisferred.................. 214
305 Equitable remuneration: reference of amount payaidier

Article 304 to licensing authOrity ............ceeeeriiieiiiiiiiiieiieeeieeeeeeieeeees 214
306 Performers’ non-property rights: assignment ordmaission.................... 215
307 Transmissibility of rights of person having recawglirights...................... 215
308 CONSENT .. et e e e e e e e s 216
309 Power of licensing authority to give consent ondiebf performer in

CEIMAIN CASES ....uutviiieieeeee e e e sttt emmm sttt e e e e e e e e s e bbb e e e e e e e e snnnnas 216
CHAPTER 5 — REMEDIES FOR INFRINGEMENT OF PERFORMBR’
ECONOMIC RIGHTS 217

Performer’s property rights 217

310 Infringement actionable by owner of performer’spedy rights.............. 217
311 Damages in action for infringement of performersperty rights........... 217
312 Rights and remedies for exclusive licensee: perfolsrproperty

LT P 217
313 Exercise of concurrent rights: performer’s prop@gits................cceeeee. 218

Performer’s non-property rights and recording rigRt.8
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314 Performer’s non-property rights and recording sglmfringement
actionable as breach of statutory duty ......ccccceeeeeiieeiiii 218
Delivery up or seizure of illicit recordings 219
315 Order for delivery up of illicit recording......ccc....ccooovvviiiiiiiiiiiieeeeee 219
316 Period after which remedy of delivery up not avaldaunder
ATTICIE BL5 ... e 219
317 Right to seize illicit recordings............oceeeuiiiiiieiiiiiiee 1@
Offences 220
318 Offences: making, dealing with or using illicit crdings ..........ccccceeeeennn. 220
319 Order for delivery up in proceedings for offencaiagt Article 318......... 221
320 Offence: false representation of authority to gie@sent.......................... 222
Disposal or forfeiture of illicit recordings 223
321 Order as to disposal of illicit recording delivenguol or seized under
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Jersey

DRAFT INTELLECTUAL PROPERTY
(UNREGISTERED RIGHTS) (JERSEY) LAW 201-

A LAW to restate and amend the law relating to copyrighestablish rights
equivalent to copyright; to establish the rightgpefsons in relation to designs
and performances and remedies for infringementos$é rights; to establish
rights in respect of the fraudulent reception ocatkng of transmissions; to
make provision for criminal liability in respect abpyright and other rights
established by this Law; to provide for the civihdacriminal liability of
information society service providers in respectights conferred by this Law
and by the Patents (Jersey) Law 1957, the Regikt@®esigns (Jersey)
Law 1957 and the Trade Marks (Jersey) Law 2000; é&rd connected
purposes.

Adopted by the States [date to be inserted]
Sanctioned by Order of Her Majesty in Council [daidbe inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

PART 1
COPYRIGHT

CHAPTER 1 — INTRODUCTORY

1 General interpretation
(1) Inthis Part, unless the context otherwise iregu-

“Agent of the Impéts” shall be construed in accorcawith Article 4 of
the Customs and Excise (Jersey) Law 1999
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“archivist” includes a person acting on behalf ofaachivist;

“British citizen” means a British citizen, a Britisoverseas territories
citizen, a British National (Overseas), a Britistve@seas Citizen, a
British subject or a British protected person witlhe meaning of the
British Nationality Act 1981 of the United Kingdom;

“pbroadcast” shall be construed in accordance witficke 4;

“Broadcasting Act 1990” means the Broadcasting 390 of the United
Kingdom as extended to Jersey by the Broadcastictgl@90 (Jersey)
Order 1991 and the Broadcasting Act 1990 (Jersey) (No. 2)eOi®92
and amended by the Communications Act 2003;

“Broadcasting Act 1996” means the Broadcasting ¥396 of the United
Kingdom as extended to Jersey by the Broadcasierg€y) Order 2003
and amended by the Communications Act 2003;

“building” includes any fixed structure and part afbuilding or fixed
structure;

“business” includes a trade or profession;

“committee of inquiry” means a committee of inquiegtablished by
standing orders made under the States of Jersey08%;

“Communications Act 2003” means the Communicati&dnos2003 of the
United Kingdom as extended to Jersey by the Comratiohs (Jersey)
Order 2008

“Community Treaties” has the same meaning as in Hugopean
Communities (Jersey) Law 1973

“country” includes any territory, whether an ovexseterritory of the
United Kingdom or a territory of another country, any part of the
British Islands;

“Court” means the Royal Court;
“EEA” means the European Economic Area;

“EEA State” means a State that is a contractingyptarthe Agreement
on the European Economic Area signed at OportormhNay 1992, as
adjusted by the Protocol signed at Brussels on Adgust 1993;

“electronic” means actuated by electric, magnegtectro-magnetic,
electro-chemical or electro-mechanical energy;

“employed”, “employee”, “employer” and “employmenttefer to
employment under a contract of service or of apjreship;

“facsimile copy” includes a copy which is reducedealarged in scale;

“hovercraft” means a vehicle which is designed ¢oshpported when in
motion wholly or partly by air expelled from the hiele to form a
cushion of which the boundaries include the grouwdier or other
surface beneath the vehicle;

“in electronic form” means in a form usable onlyddgctronic means;

“information society service” shall be construed ascordance with
Article 8;

Page - 62

Y=
States &

P.141/2010 of Jersey



Draft Intellectual Property (Unregistered Righti@r&ey)

Law 201-

Article 1

(2)

®3)

“international organization” means an organizatioe members of which
include one or more states;

“judicial proceedings” includes proceedings befarny court, committee
or person having authority to decide any mattezdiiig a person’s legal
rights or liabilities;

“librarian” includes a person acting on behalf dibgarian;
“licensing authority” shall be construed in accarda with Article 381;
“the Minister” means the Minister for Economic Déyament;

“prescribed” means prescribed by Order made byMimaster for the
purposes of the provision in which the expressjgpears;

“protected area” means the British Islands and=EA,;

“public inquiry” means such an inquiry held pursusém an enactment
(other than an inquiry by a committee of inquiry);

“reprographic copy” and “reprographic copying” nef® copying by
means of a reprographic process;

“reprographic process” means a process —
(a) for making facsimile copies; or
(b) involving the use of an appliance for makingltiple copies,

and includes, in relation to a work held in elentcoform, any copying
by electronic means, but does not include the ngakina film or sound
recording;

“States’ employee” has the meaning given in the Bympent of States
of Jersey Employees (Jersey) Law 2005

“telecommunications system” means a system for eging visual
images, sounds or other information by electrordans;

“wireless broadcast” means a broadcast by meangreless telegraphy;

“wireless telegraphy” means the sending of elentemnetic energy over
paths not provided by a material substance consttuar arranged for
that purpose but does not include the transmissianicrowave energy
between terrestrial fixed points.

In this Law —

(a) a reference to a body corporate includes amygahip or other
body which has a legal personality separate frosnthe case
requires, its partners or members, and a referengeorporation
of a body shall, accordingly, be construed as bioly a reference
to the establishment of such a body;

(b) a reference to an unincorporated body shall inotude any
partnership or other body which has a legal pelggnseparate
from, as the case requires, its partners or members

A reference to a Minister or any Minister isederence to a Minister of
the States of Jersey.
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(4)

©®)

(6)

()

Unless the context otherwise requires, a raferan this Law to an Act
of Parliament or subordinate legislation of the tedi Kingdom is a
reference to that Act or subordinate legislatiormasended from time to
time and includes a reference to that Act or subatd legislation as
extended or applied by or under a provision of thésv or another
enactment, whether of the United Kingdom or of dgrs

References in a Part of this Law to a Chapterta the Chapter of that
number in that Part.

The Minister may, by Order, amend the defimitigprotected area” in
paragraph (1).

An Order under paragraph (6) may, in amendiegdefinition “protected
area”, provide that it has different meanings iifiedént provisions of this
Law.

2 Expressions related to copyright

(1) Inthis Part, unless the context otherwise iregu-

“acts restricted by copyright” shall be construed accordance with

Article 30(1);

“adaptation” shall be construed in accordance witicle 36(3);

“article”, in the context of an article in a periodl, includes an item of

any description;

“artistic work” means —

(a) a graphic work, photograph, sculpture or calaigrespective of
artistic quality;

(b) a work of architecture being a building or admbfor a building;
or

(c) awork of artistic craftsmanship;

“author”, in relation to a work, shall be construedaccordance with

Avrticle 3;

“collective work” means —

(@) awork of joint authorship; or

(b) awork in which there are distinct contribusdoy different authors
or in which works or parts of works of differentthors are
incorporated;

“commercial publication” shall be construed in acamce with

Avrticle 9;

“communication to the public” shall be construedaocordance with

paragraph (2);

“computer-generated”, in relation to a work, medhat the work is

generated by computer in circumstances such thae tls no human

author of the work;

“copyright work” means a work of any of those dgstons in which

copyright subsists under Article 13;
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“database” has the meaning given in Article 6;
“dramatic work” includes a work of dance or mime;
“exclusive licence” means a licence in writing sgrby or on behalf of a
copyright owner authorizing the licensee to thelesion of all other
persons, including the person granting the licenoeexercise a right
which would otherwise be exercisable exclusively ttwe copyright
owner;
“film” shall be construed in accordance with Ar&écl7;
“future copyright” shall be construed in accordamgth Article 119(2);
“graphic work” includes —
(a) any painting, drawing, diagram, map, chartlanpand
(b) any engraving, etching, lithograph, woodcusianilar work;
“infringing copy” shall be construed in accordanaéh Article 42;
“licensing body” shall be construed in accordandh Vrticle 145(2);
“licensing scheme” shall be construed in accordavite Article 145(1);
“literary work” means any work, other than a draimatr musical work,
which is written, spoken or sung, and accordingbludes —
(a) atable or compilation, other than a database;
(b) acomputer program;
(c) preparatory design material for a computer @og and
(d) adatabase;
“musical work” means a work consisting of musicclesive of any
words or action intended to be sung, spoken oopedd with the music;
“performance”, in relation to a work —
(@) includes delivery in the case of lectures, adsles, speeches and
sermons; and
(b) in general, includes any mode of visual or aticupresentation,
including presentation by means of a sound recgrdiihim or
broadcast;
“photograph” means a recording of light or othediadion on any
medium on which an image is produced or from whkinhimage may by
any means be produced, and which is not part iriha f
“producer”, in relation to a sound recording orilenf means the person
by whom the arrangements necessary for the makfnthe sound
recording or film are undertaken;
“prospective owner” shall be construed in accor@anevith
Article 119(2);
“publication” shall be construed in accordance wétticle 9;
“published edition”, in the context of copyright the typographical
arrangement of a published edition, means a puddistdition of the
whole or any part of one or more literary, dramatienusical works;
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)

“qualifying country” shall be construed in accordamwith Article 22(2);
“qualifying person” shall be construed in accordamdth Article 21(2);
“rental” shall be construed in accordance with &«il10;

“rental right” means the right of a copyright own&r authorize or
prohibit the rental of copies of the work;

“sculpture” includes a cast or model made for pagsoof sculpture;

“sound recording” means —

(a) arecording of sounds, from which the soundg beareproduced,
or

(b) a recording of the whole or any part of a &tgt dramatic or
musical work, from which sounds reproducing the kvor part
may be produced,

regardless of the medium on which the recordingasle or the method
by which the sounds are reproduced or produced;

“sufficient acknowledgement” means an acknowledggmdentifying
the work in question by its title or other desddpt and identifying the
author unless —

(& inthe case of a work that has been made #l@ila the public, the
work has been made available anonymously;

(b) in the case of a work that has not been madeladle to the
public, it is not possible for a person to ascerthe identity of the
author by reasonable inquiry;

“typeface” includes an ornamental motif used imfnig;

“unauthorized”, as regards anything done in reftatio a work, means
done otherwise than —

(@) by or with the licence of the copyright owner;

(b) if copyright does not subsist in the work, bywath the licence of
the author or, in a case where Article 24(2) wddsle applied, the
author’'s employer or, in either case, persons lyfclaiming
under him or her; or

(c) in pursuance of Article 71;
“unknown authorship” shall be construed in accocganith Article 3;

“work of joint authorship” shall be construed incacdance with
Avrticle 3;

“writing” includes any form of notation or code, ether by hand or
otherwise and regardless of the method by whichmedium in or on
which, it is recorded, and “written” shall be canstd accordingly.

References in this Part to communication to ftmblic are to
communication to the public by electronic transimissand in relation to
a work include —

(@) the broadcasting of the work; and
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®3)

(4)

(b) the making available to the public of the wdil electronic
transmission in such a way that members of theipuihy access
it from a place and at a time individually choserttem.

In this Part, references to the making of erdity, dramatic or musical
work shall be construed in accordance with Artich2).

In this Part, references to copying a work Isha construed in
accordance with Article 31, and references to spa copy of the work
to the public shall be construed in accordance Witftle 32.

3 “Author” and related expressions

(1)

)

®3)

(4)

()

(6)

(7)

(8)

(9)

In this Part “author” in relation to a work, ares the person who creates
it.

That person shall be taken to be —

(@) inthe case of a sound recording, the producer;

(b) inthe case of a film, the producer and thagpal director;

(c) in the case of a broadcast, the person makiegptoadcast or, in
the case of a broadcast which relays another basathy reception
and immediate re-transmission, the person makiray tither
broadcast; and

(d) in the case of the typographical arrangemeat fiblished edition,
the publisher.

In the case of a literary, dramatic, musicalastistic work which is
computer-generated, the author shall be taken thé@erson by whom
the arrangements necessary for the creation ofitike are undertaken.

For the purposes of this Part a work is of ‘umkn authorship” if the
identity of the author is unknown, or in the cadeaowork of joint
authorship, if the identity of none of the authisrknown.

For the purposes of this Part the identityrofathor shall be regarded as
unknown if it is not possible for a person to ataerhis or her identity
by reasonable inquiry, but if his or her identyance known it shall not
subsequently be regarded as unknown.

In this Part a “work of joint authorship” meaasvork produced by the
collaboration of 2 or more authors in which the tabmition of each
author is not distinct from that of the other autbpauthors.

A film shall be treated as a work of joint amtship unless the producer
and the principal director are the same person.

A broadcast shall be treated as a work of jautthorship in any case
where more than one person is to be taken as métenigroadcast.

References in this Part to the author of a vabv&ll, except as otherwise
provided, be construed in relation to a work ofnjoauthorship as
references to all the authors of the work.
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4 “Broadcast” and related expressions

(1)

)

®3)

(4)

()

(6)

()
(8)

In this Part a “broadcast” means an electrarmnsmission of visual
images, sounds or other information which —

(@) is transmitted for simultaneous reception byniners of the public
and is capable of being lawfully received by them;

(b) is transmitted at a time determined solelyhs person making the
transmission for presentation to members of thdigub

and which is not excepted by paragraph (2); ancereetes to
broadcasting shall be construed accordingly.

Excepted from the definition of “broadcast’asy internet transmission
unless itis —

(@) a transmission taking place simultaneouslyh@ninternet and by
other means;

(b) a concurrent transmission of a live event; or

(c) a transmission of recorded moving images ondsdorming part
of a programme service offered by the person respln for
making the transmission, being a service in whigdgmmmes are
transmitted at scheduled times determined by theston.

An encrypted transmission shall be regardechaable of being lawfully

received by members of the public only if decodemglipment has been
made available to members of the public by or i authority of the

person making the transmission or the person pirmyithe contents of
the transmission.

References in this Part to the person makibgadcast or a transmission
which is a broadcast are —

(@) to the person transmitting the programme, if dre she has
responsibility to any extent for its contents; and

(b) to any person providing the programme who mak#sthe person
transmitting it the arrangements necessary fdratssmission,

and references in this Part to a programme, ircoiméext of broadcasting,
are to any item included in a broadcast.

For the purposes of this Part, the place frdmciva wireless broadcast is
made is the place where, under the control andonespility of the
person making the broadcast, the programme-carrgiuals are
introduced into an uninterrupted chain of commutica including in
the case of a satellite transmission, the chaidingato the satellite and
down towards the earth.

The relaying of a broadcast by reception anchéaliate re-transmission
shall be regarded for the purposes of this Parh aseparate act of
broadcasting from the making of the broadcast whico re-transmitted.

Paragraphs (4) and (5) have effect subjectrtizia 11.

References in this Part to the reception afoadbcast include reception of
a broadcast relayed by the means of a telecomniionisssystem.
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5 Copyright owner: construction of references

(1)

(2)

Where different persons are (whether in consege of a partial

assignment or otherwise) entitled to different atp@f copyright in a

work, the copyright owner for any purpose of thistishall be the person
who is entitled to the aspect of copyright relevianthat purpose.

Where copyright (or any aspect of copyrightpwgned by more than one
person jointly, references in this Part to the caby owner shall be to
all the owners, so that, in particular, any requieet of the licence of the
copyright owner requires the licence of all of them

6 “Database”

(1)

)

In this Part “database” means a collectionnolependent works, data or
other materials which —

(a) are arranged in a systematic or methodical wagf;
(b) are individually accessible by electronic dretmeans.

For the purposes of this Part, a literary wooksisting of a database is
original if, and only if, by reason of the seleatior arrangement of the
contents of the database, the database constitheesauthor's own
intellectual creation.

7 “Educational establishment” and related expressios

(1)

(2)

®3)

(4)

In this Part “educational establishment” means

(@ aschool, within the meaning of the Educatidergey) Law 1999
and

(b) any other description of establishment (toakint that it provides
instruction) as may be prescribed.

The Minister may by Order provide that the psans of this Part
relating to educational establishments shall appith any modifications
and adaptations as may be specified in the Ordeelation to teachers
who are employed on behalf of the States to gis&uction elsewhere to
pupils who are unable to attend an educationabksitanent.

In relation to an educational establishmentekpressions “teacher” and
“pupil” in this Part include, respectively, any pen who gives and any
person who receives instruction.

References in this Part to anything being déoe behalf of” an
educational establishment are to its being donaherpurposes of that
establishment by any person.

8 “Information society service”

(1)

(2)

In this Part “information society service” meaany service normally
provided for remuneration, at a distance, by et#itr means and at the
individual request of a recipient of services.

For the purposes of paragraph (1) —
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1.

“at a distance” means that the service is providétiout the parties
being simultaneously present;

“by electronic means” means that the service i$ is@nally and received

at its destination by means of electronic equipnfentthe processing
(including digital compression) and storage of datad entirely

transmitted, conveyed and received by wire, byaduoly optical means or
by other electro-magnetic means;

“at the individual request of a recipient of seegt means that the
service is provided through the transmission chaet individual request.

(3) The following table contains matter indicativethe services not covered
by the definition “information society service” —

Services not provided ‘at a distance’

Services provided in the physical presence of tlowiger and the recipient, even if
they involve the use of electronic devices:

@)

(b)
(©)

(d)

2.

medical examinations or treatment at a doctedsgery using electronic
equipment where the patient is physically present;

consultation of an electronic catalogue in @pshith the customer on site;

plane ticket reservation at a travel agencythe physical presence of the
customer by means of a network of computers;

electronic games made available in a videodmcavhere the customer fis
physically present.

Services not provided ‘by electronic means’

Services having material content even though pealida electronic devices:

@)
(b)

automatic cash or ticket dispensing machinaskiotes, rail tickets);

access to road networks, car parks, etc., ol@ripr use, even if there are
electronic devices at the entrance/exit controlsgess and/or ensuring correct
payment is made;

Off-line services: distribution of CD roms or soétie on diskettes;

Services which are not provided via electronic pesing/inventory systems:

(a) voice telephony services;

(b) telefax/telex services;

(c) services provided via voice telephony or fax;

(d) telephonef/telefax consultation of a doctor;

(e) telephone/telefax consultation of a lawyer;

()  telephonef/telefax direct marketing.

Page - 70 States &

P.141/2010 of Jersey



Draft Intellectual Property (Unregistered Righti@r&ey)
Law 201- Article 9

3. Services not supplied ‘at the individual requesi recipient of services’

Services provided by transmitting data without widlial demand for simultaneous
reception by an unlimited number of individual reees (point to multipoint
transmission):

(a) television broadcasting services (includingrnedeo on-demand services) and,
for this purpose “television broadcasting” —

()  means the initial transmission by wire or otee air, including that by
satellite, in unencoded or encoded form, of telewisprogrammes
intended for reception by the public,

(i)  includes the communication of programmes bemvandertakings with a
view to their being relayed to the public, and

(iif) does not include communication services pdawy items of information
or other messages on individual demand such asomlang, electronic
data banks and other similar services;

(b) radio broadcasting services;

(c) (televised) teletext.

(4) The Minister may, by Order, amend the defimtiinformation society
service”, associated definitions in paragraph (2) any matter indicative
of the services covered, or not covered, by thantieh.

9 “Publication” and “commercial publication”

(1) Inthis Part “publication”, in relation to a wo—
(@) means the issue of copies to the public; and

(b) includes, in the case of a literary, dramatmajsical or artistic
work, making it available to the public by meansaof electronic
retrieval system,

and related expressions shall be construed acgtydin

(2) In this Part “commercial publication”, in rala to a literary, dramatic,
musical or artistic work means —

(a) issuing copies of the work to the public atiraet when copies
made in advance of the receipt of orders are giypenailable to
the public; or

(b) making the work available to the public by mgaih an electronic
retrieval system,
and related expressions shall be construed acgtydin

(3) In the case of a work of architecture in thenfoof a building, or an
artistic work incorporated in a building, constioatof the building shall
be treated as equivalent to publication of the work
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(4) The following do not constitute publication fibre purposes of this Part
and references to commercial publication shall benstued
accordingly —

(@) inthe case of a literary, dramatic or musicatk —
() the performance of the work, or

(i)  the communication to the public of the workl{erwise than
for the purposes of an electronic retrieval system)

(b) in the case of an artistic work —
(i)  the exhibition of the work,

(i) the issue to the public of copies of a graphork
representing, or of photographs of, a work of delture in
the form of a building or a model for a buildingseulpture
or a work of artistic craftsmanship,

(i) the issue to the public of copies of a filmcluding the work,
or

(iv) the communication to the public of the workHerwise than
for the purposes of an electronic retrieval system)

(c) inthe case of a sound recording or film —
(i) the work being played or shown in public, or
(i)  the communication to the public of the work.

(5) References in this Part to publication or comuiaé¢ publication do not
include publication which is merely colourable amal intended to satisfy
the reasonable requirements of the public.

(6) No account shall be taken for the purposeshig fArticle of any
unauthorized act.

10 “Rental”

(1) In this Part, subject to paragraph (3), “réhtakans making a copy of a
work available for use, on terms that it will oryrae returned, for direct
or indirect economic or commercial advantage.

(2) The expression “rental” does not include —

(@) making available for the purpose of public perfance, playing or
showing in public or communication to the public;

(b)  making available for the purpose of exhibitinrpublic; or
(c) making available for on-the-spot reference use.

(3) References in this Part to the rental of copfes work include the rental
of the original.

11  Satellite broadcasts: deemed broadcaster and gl of broadcast

(1) This Article applies where the place from whetbroadcast by way of
satellite transmission is made is located in a trguoutside Jersey and
the law of that country fails to provide at lease tfollowing level of
protection —
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(@) exclusive rights in relation to wireless broasting equivalent to
those conferred by Article 35 on the authors d@réity, dramatic,
musical and artistic works, films and broadcasts;

(b) a right in relation to live wireless broadcagtiequivalent to that
conferred on a performer by Article 265(1)(b); and

(c) aright for authors of sound recordings andquarers to share in a
single equitable remuneration in respect of the elegs
broadcasting of sound recordings.

(2) Where the place from which the programme-cagyisignals are
transmitted to the satellite (“the uplink statiois)ocated in Jersey —

(@) the person operating the uplink station shall tkeated as the
person making the broadcast; and

(b) that place shall be treated as the place frdwctwthe broadcast is
made.

(3) Where the uplink station is not located in dgrbut a person who is
established in Jersey has commissioned the makitig droadcast —

(@) that person shall be treated as the persommakeé broadcast; and

(b) the place in which he or she has his or hercjpal establishment
in Jersey shall be treated as the place from wthiehbroadcast is
made.

12  General provisions as to construction

(1) This Part restates and amends the law of cgiplyrihat is, the provisions
of the Copyright Act 1911 of the United Kingdom,dathe Musical
Copyright Act 1906 of the United Kingdom, as exteddo and having
effect in Jersey.

(2) A provision of this Part which corresponds tpravision of the previous
law shall not be construed as departing from trevipus law merely
because of a change of expression.

(3) Decisions under the previous law may be retetoefor the purpose of
establishing whether a provision of this Part dep&om the previous
law, or otherwise for establishing the true corcgiam of this Part.

(4) Inthis Article a reference to this Part inaisdthe provisions of Part 9 as
they apply for the purpose of this Part.

CHAPTER 2 — SUBSISTENCE, OWNERSHIP AND DURATION @OPYRIGHT

13  Copyright

(1) Copyright is a property right which subsistsarcordance with this Part
in the following descriptions of work —

(a) original literary, dramatic, musical or artistiorks;
(b)  sound recordings, films or broadcasts;
(c) the typographical arrangement of published@utit
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(2)

Copyright does not subsist in a work unlessrdggiirements of this Part
with respect to qualification for copyright protiect are met.

14  Rights subsisting in copyright works

(1)

(2)

The owner of the copyright in a work of any cig®tion has the exclusive
right to do the acts specified in Chapter 3 asabis restricted by the
copyright in a work of that description.

In relation to certain descriptions of copytigtork the following rights
conferred by Chapter 5 subsist in favour of thehawyt director or
commissioner of the work, whether or not he or ishihe owner of the

copyright —

(@) theright to be identified as author or directoder Article 105;

(b) the right to object to derogatory treatment wbrk under
Article 108;

(c) the right to privacy of certain photographs afildhs under
Article 113.

15 Literary, dramatic and musical works: restriction on copyright

(1)

(2)

®3)

(4)

Copyright does not subsist in a literary, dramar musical work unless
and until it is recorded, in writing or otherwise.

References in this Part to the time at whiditeaary, dramatic or musical
work is made are to the time at which it is so rded.

It is immaterial for the purposes of paragréphwhether the work is
recorded by or with the permission of the author.

Where the work is not recorded by the authothimg in paragraph (1)
affects the question whether copyright subsistth@nrecord as distinct
from the work recorded.

16  Sound recordings: restriction on copyright

Copyright does not subsist in a sound recordingkvig, or to the extent that it
is, a copy taken from a previous sound recording.

17  Films: restriction on copyright

(1) In this Part “film” means a recording on any dinan from which a
moving image may by any means be produced.
(2) The sound track accompanying a film shall leated as part of the film
for the purposes of this Part.
(3) Without prejudice to the generality of paradrgp), where that
paragraph applies —
(@) references in this Part to showing a film indlaying the film
sound track to accompany the film;
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(b) references in this Part to playing a sound nginog, or to
communicating a sound recording to the public, @b include
playing or communicating the film sound track tc@mpany the
film;

(c) references in this Part to copying a work, aoas they apply to a
sound recording, do not include copying the filnursd track to
accompany the film; and

(d) references in this Part to the issuing or feotaopies of a work,
so far as they apply to a sound recording, dommude the issuing
or rental of copies of the sound track to accomghayfilm.

(4) Copyright does not subsist in a film whichas,to the extent that it is, a
copy taken from a previous film.

(5) Nothing in this Article affects any copyrightitssisting in a film sound
track as a sound recording.

18 Broadcasts: restriction on copyright

Copyright does not subsist in a broadcast whictingés, or to the extent that it
infringes, the copyright in another broadcast.

19  Published editions: restriction on copyright

Copyright does not subsist in the typographicahragement of a published
edition if, or to the extent that, it reproduces tipographical arrangement of a
previous edition.

20  Qualification for copyright protection

(1) Copyright does not subsist in a work unless thealification
requirements of Articles 21 to 23 are satisfiedegmrds —

(a) the author;
(b)  the country in which the work was first pubksh or

(c) in the case of a broadcast, the country fronclvithe broadcast
was made.

(2) Paragraph (1) does not apply in relation taeStaAssembly copyright,
States copyright or Crown copyright, or to copytigéhich subsists by
virtue of Article 188.

(3) If the qualification requirements of Articled 20 23 or Article 182, 183,
184 or 188 are once satisfied in respect of a woolyright does not
cease to subsist by reason of any subsequent event.

21  Qualification by reference to author

(1) A work qualifies for copyright protection if ¢hauthor was at the material
time a qualifying person.

(2) Inthis Part “qualifying person” means —
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(a) a British citizen;

(b) an individual domiciled or resident in Jersey;

(c) abody incorporated under the law of Jersey; or

(d) so far as provision is made by Order underchetB99, a person
prescribed by the Order for the purpose of extendthe
application of a right conferred by this Part.

(3) A work of joint authorship qualifies for copght protection if at the
material time any of the authors is a qualifyingsea, but where a work
qualifies for copyright protection only under thigticle, only those
authors who satisfy that requirement shall be takém account for the
purposes of —

(@) Article 24(1) and (2);

(b) Article 25, and Article 3(4), so far as it ajggl for the purposes of
Article 25;

(c) Article 85; or

(d) Article 94.

(4) The material time in relation to a literaryadratic, musical or artistic
work is —

(@) inthe case of an unpublished work, when the&kwias made or, if
the making of the work extended over a period, lzstsuntial part
of that period; or

(b) in the case of a published work, when the weals first published
or, if the author had died before that time, imragely before his
or her death.

(5) The material time in relation to descriptiorfsvaork other than those

specified in paragraph (4) is as follows —
(@) inthe case of a sound recording or film, whevas made;
(b) in the case of a broadcast, when the broadessimade;

(c) inthe case of the typographical arrangemeiat jmdiblished edition,
when the edition was first published.

22 Qualification by reference to country of first publication

(1)

)

®3)

A literary, dramatic, musical or artistic work,sound recording or film,
or the typographical arrangement of a publishedicedi qualifies for
copyright protection if it is first published incualifying country.

In this Part “qualifying country” means —
(@) Jersey; or

(b) so far as provision is made by Order underchetB99, a country
prescribed by the Order for the purpose of extendthe
application of a right conferred by this Part.

For the purposes of this Article, publicationane country shall not be
regarded as other than the first publication byseeaof simultaneous
publication elsewhere, and for this purpose pubbioaelsewhere within
the previous 30 days shall be treated as simultemeo
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23  Qualification by reference to place of transmisen

A broadcast qualifies for copyright protection tifis made from a place in a
qualifying country.

24 Who is the first owner of copyright

(1)

(2)

®3)

The author of a work is the first owner of argpyright in it, subject to
the following provisions of this Article.

Where a literary, dramatic, musical or artistiork, or a film, is made by
an employee in the course of his or her employntéstor her employer
is the first owner of any copyright in the work fdi to any agreement
to the contrary.

This Article does not apply to States Assemblypyright, States
copyright or Crown copyright, or to copyright whisbibsists by virtue of
Article 188.

25  Duration of copyright in literary, dramatic, musical or artistic works

(1) This Article has effect with respect to the ation of copyright in a
literary, dramatic, musical or artistic work.
(2) Copyright expires at the end of the period @fy@ars from the end of the
calendar year in which the author dies, subjefolésnys.
(3) If the work is of unknown authorship, copyrigiXpires —
(&) at the end of the period of 70 years from thd ef the calendar
year in which the work was made; or
(b) if during that period the work is made avai&atd the public, at the
end of the period of 70 years from the end of thlercdar year in
which it is first so made available,
subject as follows.
(4) Paragraph (2) applies if the identity of thehau becomes known before
the end of the period specified in paragraph (3)(d}p).
(5) For the purposes of paragraph (3) making abiglato the public
includes —
(@) inthe case of a literary, dramatic or musicatk —
() performance in public, or
(i)  communication to the public;
(b) in the case of an artistic work —
(i)  exhibition in public,
(i)  afilmincluding the work being shown in publior
(i) communication to the public,
but in determining generally for the purposes et fharagraph whether a
work has been made available to the public no adcshall be taken of
any unauthorized act.
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(6)

(7)

(8)

If the work is computer-generated paragraphsdq15) do not apply and
copyright expires at the end of the period of 58rgdrom the end of the
calendar year in which the work was made.

This Article is adapted as follows in relatido a work of joint
authorship —

(@) the reference in paragraph (2) to the deatth@fauthor shall be
construed —

(i) if the identity of all the authors is known, asreference to
the death of the last of them to die, and

(i)  if the identity of one or more of the authassknown and the
identity of one or more others is not, as a refeegeto the
death of the last whose identity is known;

(b) the reference in paragraph (4) to the identy the author
becoming known shall be construed as a referenttestmentity of
any of the authors becoming known.

This Article does not apply to States Assemblypyright, States
copyright or Crown copyright, or to copyright whisbibsists by virtue of
Article 188.

26  Duration of copyright in sound recordings

(1)

)

This Article has effect with respect to theation of copyright in a sound
recording.

Copyright expires —

(@) at the end of the period of 50 years from thd ef the calendar
year in which the recording is made;

(b) if during that period the recording is publidh®&0 years from the
end of the calendar year in which it is first pabéd; or

(c) if during that period the recording is not gebed but is made
available to the public by being played in publiccommunicated
to the public, 50 years from the end of the calepdar in which it
is first so made available,

but in determining whether a sound recording has lprblished, played
in public or communicated to the public, no accahll be taken of any
unauthorized act.

27  Duration of copyright in films

(1) This Article has effect with respect to theation of copyright in a film.
(2) Copyright expires at the end of the period @fy@ars from the end of the
calendar year in which the death occurs of thettagie of the following
persons —
(@) the principal director;
(b) the author of the screenplay;
(c) the author of the dialogue;
(d) the composer of music specially created foraset in the film,
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®3)

(4)

®)

(6)

(7)

(8)

9)

subject as follows.

If the identity of one or more of the personeferred to in
paragraph (2)(a) to (d) is known and the identftpime or more others is
not, the reference in that paragraph to the defatheolast of them to die
shall be construed as a reference to the deattedast whose identity is
known.

If the identity of the persons referred to iarggraph (2)(a) to (d) is
unknown, copyright expires —

(a) at the end of the period of 70 years from theé ef the calendar
year in which the film was made; or

(b) if during that period the film is made availalb the public, at the
end of the period of 70 years from the end of thiercdar year in
which it is first so made available.

Paragraphs (2) and (3) apply if the identity asfy of those persons
becomes known before the end of the period spddifigparagraph (4)(a)
or (b).

For the purposes of paragraph (4) making abklato the public
includes —

(@) showing in public; or
(b) communicating to the public,

but in determining generally for the purposes afigeaph (4) whether a
film has been made available to the public no actshall be taken of
any unauthorized act.

If in any case there is no person falling witparagraph (2)(a) to (d), the
above provisions do not apply and copyright expaieshe end of the
period of 50 years from the end of the calendar yeavhich the film
was made.

For the purposes of this Article the identifyaoy of the persons referred
to in paragraph (2)(a) to (d) shall be regardedienown if it is not
possible for a person to ascertain his or her ityeloy reasonable inquiry,
but if the identity of any such person is once know shall not
subsequently be regarded as unknown.

This Article does not apply to States Assemiblypyright, States
copyright or Crown copyright.

28  Duration of copyright in broadcasts

(1)

()

®3)

This Article has effect with respect to the ation of copyright in a
broadcast.

Subject to paragraph (3), copyright in a breastiexpires at the end of
the period of 50 years from the end of the calendar in which the
broadcast was made.

Copyright in a repeat broadcast expires astme time as the copyright
in the original broadcast and, accordingly, no cmby arises in respect
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(4)

of a repeat broadcast which is broadcast afteexipay of the copyright
in the original broadcast.

In this Article, “repeat broadcast” means onkioh is a repeat of a
broadcast previously made.

29  Duration of copyright in typographical arrangement of published editions

Copyright in the typographical arrangement of alighled edition shall expire
at the end of the period of 25 years from the dnithe calendar year in which
the edition was first published.

CHAPTER 3 — RIGHTS OF COPYRIGHT OWNER

30  Acts restricted by copyright in a work

(1)

(2)

®3)

(4)

The owner of the copyright in a work has, irc@dance with this
Chapter, the exclusive right to do the followingsaia Jersey —

(a) to copy the work;

(b) toissue copies of the work to the public;
(c) torentthe work to the public;

(d) to perform, show or play the work in public;
(e) to communicate the work to the public;

(f) to make an adaptation of the work or do anytl# above in
relation to an adaptation.

Copyright in a work is infringed by a personamvithout the licence of
the copyright owner does, or authorizes anothedlaoany of the acts
restricted by the copyright.

References in this Part to the doing of arrestricted by the copyright in
a work are to the doing of it —

(@) inrelation to the work as a whole or any sabal part of it; and
(b) either directly or indirectly,

and it is immaterial whether any intervening abentselves infringe the
copyright.

This Chapter has effect subject to Chaptensdi8a

31  Primary infringement: copying

(1)

)

The copying of work is an act restricted by tbapyright in every
description of copyright work, and references iis art to copying and
copies shall be construed as follows.

Copying in relation to a literary, dramatic, sital or artistic work means
reproducing the work in any material form and inigs storing the work
in any medium by electronic means.
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32

®3)

(4)

©®)

(6)

In relation to an artistic work, copying inckslthe making of a copy in
3 dimensions of a 2-dimensional work and the makifiga copy in
2 dimensions of a 3-dimensional work.

Copying in relation to a film or broadcast mdés making a photograph
of the whole or any substantial part of any imagening part of the film
or broadcast.

Copying in relation to the typographical arranmgent of a published
edition means making a facsimile copy of the areamgnt.

Copying in relation to any description of wadricludes the making of
copies which are transient or are incidental toesother use of the work.

Primary infringement: issue of copies to the pulix

(1)

)

®3)

(4)

The issue to the public of copies of the warlan act restricted by the
copyright in every description of copyright work.

References in this Part to the issue to thdipulb copies of a work are

to —

(a) the act of putting into circulation in the proted area copies not
previously put into circulation in the protectecary or with the
consent of the copyright owner; or

(b) the act of putting into circulation outside thetected area copies
not previously put into circulation in the protettearea or
elsewhere.

References in this Part to the issue to thdipulh copies of a work do
not include —

(@) any subsequent distribution, sale, hiring oanloof copies
previously put into circulation; or

(b) any subsequent importation of those copiesthmgrotected area,
except so far as paragraph (2)(a) applies to puitito circulation in the

protected area copies previously put into circatatutside the protected
area.

References in this Part to the issue of copfes work include the issue
of the original.

33  Primary infringement: rental of work to the public
The rental of copies of the work to the public i$ act restricted by the
copyright in —
(a) aliterary, dramatic or musical work;
(b) an artistic work, other than —
()  a work of architecture in the form of a buildior a model for a
building, or
(i) a work of applied art; or
(c) afilmor a sound recording.
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34

Primary infringement: performance, showing or phying of work in public

(1) The performance of the work in public is an aestricted by the
copyright in a literary, dramatic or musical work.

(2) The playing or showing of the work in publicas act restricted by the
copyright in a sound recording, film or broadcast.

(3) Where copyright in a work is infringed by itsibg performed, played or
shown in public by means of apparatus for receiwigyal images or
sounds conveyed by electronic means, the persowhmyn the visual
images or sounds are sent, and in the case of farpance, the
performers, shall not be regarded as responsibkaéanfringement.

35  Primary infringement: communication to the public

The communication to the public of the work is act sestricted by the

copyright in —

(a) aliterary, dramatic, musical or artistic work;

(b) asound recording or film; or

(c) abroadcast.

36  Primary infringement: making adaptation or act done in relation to
adaptation

(1) The making of an adaptation of the work is amh restricted by the
copyright in a literary, dramatic or musical wonkdafor this purpose an
adaptation is made when it is recorded, in writhgtherwise.

(2) The doing of any of the acts specified in Aa&x31l to 35, or
paragraph (1), in relation to an adaptation of akwis also an act
restricted by the copyright in a literary, dramaticmusical work and for
this purpose it is immaterial whether the adaptetias been recorded, in
writing or otherwise, at the time the act is done.

(3) Inthis Part “adaptation” —

(@) in relation to a literary work, other than argter program or a
database or in relation to a dramatic work, means —

() atranslation of the work,

(i) a version of a dramatic work in which it isrogerted into a
non-dramatic work or, as the case may be, of adnamatic
work in which it is converted into a dramatic woakd

(i) a version of the work in which the story orct@n is
conveyed wholly or mainly by means of pictures ifoan
suitable for reproduction in a book, or in a nevgEga
magazine or similar periodical;

(b) in relation to a computer program, means aangement or altered
version of the program or a translation of it;
(c) inrelation to a database, means an arrangeonestered version
of the database or a translation of it; and
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(d) in relation to a musical work, means an arramg® or
transcription of the work.

(4) In this Part, in relation to a computer progranitranslation” includes a
version of the program in which it is convertedintr out of a computer
language or code or into a different computer lagguor code.

(5) No inference shall be drawn from this Articketa what does or does not
amount to copying a work.

37  Secondary infringement: importing infringing copy

The copyright in a work is infringed by a personowtvithout the licence of the

copyright owner, imports into Jersey, otherwisentfar his or her private and

domestic use, an article which is, and which heh@ knows or has reason to
believe is, an infringing copy of the work.
38  Secondary infringement: possessing or dealing thiinfringing copy

The copyright in a work is infringed by a personopvithout the licence of the

copyright owner —

(@) possesses in the course of a business;

(b) sells or lets for hire, or offers or exposeasdale or hire;

(c) inthe course of a business exhibits in pubidistributes; or

(d) distributes otherwise than in the course otisiriess to such an extent as
to affect prejudicially the owner of the copyright,

an article which is, and which he or she knows &8 teason to believe is, an

infringing copy of the work.

39  Secondary infringement: providing means for makiag infringing copies

(1) Copyright in a work is infringed by a personayhvithout the licence of
the copyright owner —

(a) makes;

(b) imports into Jersey;

(c) possesses in the course of a business; or

(d) sells or lets for hire, or offers or exposeasdale or hire,

an article specifically designed or adapted for imgkcopies of that
work, knowing or having reason to believe thasito be used to make
infringing copies.

(2) Copyright in a work is infringed by a personawvithout the licence of
the copyright owner transmits the work by means af
telecommunications system (otherwise than by coneation to the
public), knowing or having reason to believe thitinging copies of the
work will be made by means of the reception of ttensmission in
Jersey or elsewhere.
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40  Secondary infringement: liability of person pernitting use of premises for
infringing performance

(1)

)

Where the copyright in a literary, dramaticnousical work is infringed
by a performance at a place of public entertainpreamt person who gave
permission for that place to be used for the peréarce is also liable for
the infringement unless when he or she gave peionisBe or she
believed on reasonable grounds that the performamcgd not infringe
copyright.

In this Article “place of public entertainmeniticludes premises which
are occupied mainly for other purposes but are ftione to time made
available for hire for the purposes of public etaiemment.

41  Secondary infringement: liability of persons forsupply etc. of apparatus
for infringing performance, etc.

(1)

)

©)

(4)

Where copyright in a work is infringed by a fiakperformance of the
work, or by the playing or showing of the work inlghic, by means of
apparatus for —

(@) playing sound recordings;

(b)  showing films; or

(c) receiving visual images or sounds conveyed&gtenic means,
the following persons are also liable for the imigment.

A person who supplied the apparatus, or anystantial part of it, is
liable for the infringement if when he or she sugqblthe apparatus or
part —

(@) he or she knew or had reason to believe thatagiparatus was
likely to be so used as to infringe copyright; or

(b) in the case of apparatus whose normal use vasok public
performance, playing or showing, he or she did believe on
reasonable grounds that it would not be so usetb dsfringe
copyright.

An occupier of premises who gave permissiontf@ apparatus to be
brought onto the premises is liable for the infengent if when he or she
gave permission he or she knew or had reason teveethat the
apparatus was likely to be so used as to infrirugsyicght.

A person who supplied a copy of a sound reocgrdir film used to
infringe copyright is liable for the infringement when he or she
supplied it he or she knew or had reason to belibsewhat he or she
supplied, or a copy made directly or indirectlyrfrdt, was likely to be so
used as to infringe copyright.

42  Meaning of “infringing copy”

(1) In this Part “infringing copy”, in relation ta copyright work, shall be
construed in accordance with this Article.
(2) An article is an infringing copy if its makirgpnstituted an infringement
of the copyright in the work in question.
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®3)

(4)

®)

(6)

An article is also an infringing copy if —
(&) it has been or is proposed to be importedJateey; and

(b) its making in Jersey would have constitutedrdingement of the
copyright in the work in question, or a breach af eéxclusive
licence agreement relating to that work.

Where in any proceedings the question arisesthvein an article is an
infringing copy and it is shown —

(a) thatthe article is a copy of the work; and
(b)  that copyright subsists in the work or has mied at any time,

it shall be presumed until the contrary is proveat the article was made
at a time when copyright subsisted in the work.

Nothing in paragraph (3) shall be construedapplying to an article
which may lawfully be imported into Jersey pursuadotany right

available by virtue of Article 2(1) of the Europe@ommunities (Jersey)
Law 1973.

In this Part “infringing copy” includes a copalling to be treated as an
infringing copy by virtue of any of Articles 49(@nd (9), 50(9) and (10),
51(2), 55(5), 58(4), 59(5), 60(2)(b), 84(2), 91(28(4), 98(2) and 99(2),
or any provision of an Order under Article 179(byg5).

CHAPTER 4 — ACTS PERMITTED IN RELATION TO COPYRIGHWORKS

Chapter 4: introductory

This Chapter specifies acts which may be doneelation to copyright
works notwithstanding the subsistence of copyright.

This Chapter relates only to the question dfingement of copyright
and, except as expressly provided by this Law, da¢sffect any other
right or obligation restricting the doing of anytbe specified acts.

Where it is provided by this Chapter that an does not infringe
copyright, or may be done without infringing comyri, and no particular
description of copyright work is mentioned, the mctjuestion does not
infringe copyright in a work of any description.

No inference shall be drawn from the descriptid any act which may
by virtue of this Chapter be done without infringinopyright as to the
scope of the acts restricted by the copyright ymdascription of work.

The provisions of this Chapter are to be camstrindependently of each
other, so that the fact that an act does not faliwone provision does
not mean that it is not covered by another prowisio

Power to amend Chapter 4

The States may, by Regulations, amend in thiap&r the acts which
may be done in relation to copyright works, notsiéimding the
subsistence of copyright.

43
(1)
2
3)
(4)
(5)
44
(1)
Stares B
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(2) Regulations under paragraph (1) may also antkisdChapter so as to
provide that an agreement is void to the exterttithaurports to prohibit
or restrict an act which would, but for a provisiof this Chapter,
infringe copyright.

(3) Regulations under paragraph (1) may also amend

(@) any other provision of this Law which appliesatherwise refers
to any provision of this Chapter;

(b) any other provision of this Law, consequenyialipon any
amendment of this Chapter.

General

45  Making of temporary copies

Copyright in a literary, dramatic, musical or artiswork, the typographical

arrangement of a published edition, a sound recrgrdr a film, is not infringed

by the making of a temporary copy which is trans@mincidental, which is an
integral and essential part of a technological @sscand the sole purpose of
which is to enable —

(@) a transmission of the work in a network betwénd parties by an
intermediary; or

(b) alawful use of the work,

and which has no independent economic significance.

46  Research and private study

(1) Fair dealing with a literary, dramatic, musical artistic work for the
purposes of research or private study does nangdrany copyright in
the work or, in the case of a published edition,the typographical
arrangement.

(2) Fair dealing with the typographical arrangemeht published edition
for the purposes of research or private study duasinfringe any
copyright in the arrangement.

(3) Copying by a person other than the researchestument himself or
herself is not fair dealing if —

(@) inthe case of a librarian, or a person aaimdpehalf of a librarian,
he or she does anything which an Order under &r8 would not
permit to be done under Article 61 or 62; or

(b) in any other case, the person doing the cop¥imgws or has
reason to believe that it will result in copies safbstantially the
same material being provided to more than one perab
substantially the same time and for substantilydsame purpose.

(4) Itis not fair dealing —

(a) to convert a computer program expressed irwaldgel language
into a version expressed in a higher level language

(b) incidentally in the course of so converting giegram, to copy it,
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(these acts being permitted if done in accordaritte Avticle 75).
(5) It is not fair dealing to observe, study orttéise functioning of a

computer program in order to determine the ideaksmmciples which
underlie any element of the program (these actsgbeermitted if done
in accordance with Article 76).

47  Criticism, review and news reporting

(1)

(2)

®3)

(4)

Fair dealing with a work for the purpose oficrsm or review, of that or
another work or of a performance of a work, doesimioinge copyright
in the work if it is accompanied by a sufficienkaowledgement.

Subject to paragraph (3), fair dealing with arkv (other than a
photograph) for the purpose of reporting currergnés does not infringe
any copyright in the work if it is accompanied by safficient
acknowledgement.

No acknowledgement is required in connectiothwhe reporting of
current events by means of a sound recording,dilitoroadcast.

An agreement is void to the extent that it jpue to prohibit or restrict
an act which would, apart from this Article, infge copyright.

48 Incidental inclusion of copyright material

(1)

(2)

®3)

Copyright in a work is not infringed by its idental inclusion in an
artistic work, sound recording, film or broadcast.

Nor is the copyright infringed by anything doimerelation to copies of,
or the playing, showing or communication to the lulof, anything
whose making was, by virtue of paragraph (1), moinéringement of the
copyright.

A musical work, words spoken or sung with mugic so much of a
sound recording or broadcast as includes a musice! or such words,
shall not be regarded as incidentally included mother work if it is
deliberately included.

Visually impaired persons

49  Making single accessible copy for personal usg bisually impaired person

(1) If a visually impaired person has lawful posses or lawful use of a

copy (the “master copy”) of the whole or part of —
(a) aliterary, dramatic, musical or artistic wook;
(b) a published edition,
which is not accessible to him or her because @fiftipairment, it shall
not be an infringement of copyright in the work,irthe typographical
arrangement of the published edition, for an adbkssopy of the master
copy to be made for his or her personal use.
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(2)

®3)

(4)

()

(6)

(7)

(8)

9)

(10)

Paragraph (1) shall not apply if the masterycspof a musical work, or
part of a musical work, and the making of an adbéss<opy would
involve recording a performance of the work or puduit.

Paragraph (1) shall not apply in relation te thaking of an accessible
copy for a particular visually impaired person df, to the extent that,

copies of the copyright work are commercially aaflé, by or with the

authority of the copyright owner, in a form that ascessible to that
person.

An accessible copy made under this Article niesaccompanied by —
(a) a statement that it is made under this Artiate]
(b) a sufficient acknowledgement.

If a person makes an accessible copy on befiadf visually impaired
person under this Article and charges for it, thenxharged must not
exceed the cost of making and supplying the copy.

If a person holds an accessible copy made upaegraph (1) when he
or she is not entitled to have it made under thaagraph, the copy shall
be treated as an infringing copy, unless he orishe person falling
within paragraph (7)(b).

A person who holds an accessible copy maderupaegraph (1) may
transfer it to —

(@ a visually impaired person entitled to have #ueessible copy
made under paragraph (1); or

(b) a person who has lawful possession of the masfgy and intends
to transfer the accessible copy to a person faliithin sub-
paragraph (a).

The transfer by a person (*V”) of an accessiblgpy made under
paragraph (1) to another person (“T”) shall be afringement of
copyright by V unless V has reasonable ground®étieving that T is a
person falling within paragraph (7)(a) or (b).

If an accessible copy which would be an infriggcopy but for this
Article is subsequently dealt with —

(a) it shall be treated as an infringing copy foe fpurposes of that
dealing; and

(b) if that dealing infringes copyright, it shallebtreated as an
infringing copy for all subsequent purposes.

In paragraph (9), “dealt with” means sold et for hire or offered or
exposed for sale or hire or communicated to théiqub

50  Multiple copies for visually impaired persons

(1) If an approved body has lawful possession oy (the “master copy”)
of the whole or part of —
(@) apublished literary, dramatic, musical orstidiwork; or
(b) a published edition,
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(2)

®3)

(4)

®)

(6)

()

(8)

9)

(10)

(11)

it shall not be an infringement of copyright in tkeork, or in the
typographical arrangement of the published editionthe body to make,
or supply, accessible copies for the personal dsesoally impaired
persons to whom the master copy is not accessidtause of their
impairment.

Paragraph (1) shall not apply if the masterycispof a musical work, or
part of a musical work, and the making of an adbkssopy would
involve recording a performance of the work or pdit.

Paragraph (1) shall not apply in relation te thaking of an accessible
copy if, or to the extent that, copies of the caogiyr work are
commercially available, by or with the authoritytbe copyright owner,
in a form that is accessible to the same or sutiatigrthe same degree.

Paragraph (1) shall not apply in relation te gupply of an accessible
copy to a particular visually impaired person if, to the extent that,

copies of the copyright work are commercially aaflé, by or with the

authority of the copyright owner, in a form that ascessible to that
person.

An accessible copy made under this Article Igbalaccompanied by —
(a) a statement that it is made under this Artiate]
(b) a sufficient acknowledgement.

If an approved body charges for supplying aycopade under this
Article, the sum charged shall not exceed the aisimaking and
supplying the copy.

An approved body making copies under this Aetimust, if it is an
educational establishment conducted for profituemshat the copies will
be used only for its educational purposes.

If the master copy is in copy-protected elegitoform, any accessible
copy made of it under this Article must, so far iags reasonably
practicable to do so, incorporate the same, or |gge#fective, copy

protection (unless the copyright owner agrees utise)).

If an approved body continues to hold an adbkssopy made under
paragraph (1) when it would no longer be entitediake or supply such
a copy under that paragraph, the copy shall beetleas an infringing
copy.

If an accessible copy which would be an imgnig copy but for this
Article is subsequently dealt with —

(@) it shall be treated as an infringing copy foe fpurposes of that
dealing; and

(b) if that dealing infringes copyright, it shalle btreated as an
infringing copy for all subsequent purposes.

In paragraph (10), “dealt with” means soldletr for hire or offered or
exposed for sale or hire or communicated to théiqub
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51 Intermediate copies and records created duringrpduction of accessible

copy

(1)

)

®3)

(4)

®)

(6)

()

(8)

(9)

An approved body entitled to make accessiblgiesounder Article 50
may hold an intermediate copy of the master copiclwis necessarily
created during the production of the accessibléespput only —

(@ if and so long as the approved body continoebet entitled to
make accessible copies of that master copy; and

(b) for the purposes of the production of furthecessible copies.

An intermediate copy which is held in breachpafagraph (1) shall be
treated as an infringing copy.

An approved body may lend or transfer the mitiate copy to another
approved body which is entitled to make accessibfges of the work or
published edition under Article 50.

The loan or transfer by an approved body (“Af)an intermediate copy
to another person (“B”) shall be an infringementopyright by A unless
A has reasonable grounds for believing that B —

(@) is another approved body which is entitled taken accessible
copies of the work or published edition under Aetis0; and

(b) will only use the intermediate copy for the poses of the
production of further accessible copies.

If an approved body charges for lending or famring the intermediate
copy, the sum charged must not exceed the cokedban or transfer.
An approved body must —

(@) keep records of accessible copies made undiete®d50 and of the
persons to whom they are supplied;

(b)  keep records of any intermediate copy lentamdferred under this
Article and of the persons to whom it is lent @rferred; and

(c) allow the copyright owner or a person acting fian or her, on
giving reasonable notice, to inspect the recordangt reasonable
time.

Within a reasonable time of making an accessiblpy under Article 50,
or lending or transferring an intermediate copy amthis Article, the
approved body must —

(@) notify each relevant representative body; or

(b) if there is no such body, notify the copyrightner.

For the purposes of paragraph (7)(a), a relergpresentative body is a
body which —

(@) represents particular copyright owners, or awra copyright in
the type of copyright work concerned; and

(b) has given notice to the Minister of the coplitigwners, or the
classes of copyright owner, represented by it.

A notice under paragraph (8)(b) shall be accmgxd by the prescribed
fee, if any.
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(10) The requirement to notify the copyright ownerder paragraph (7)(b)

shall not apply if it is not reasonably possible floe approved body to
ascertain the name and address of the copyrighéiown

52  Licensing schemes to permit the making of accése copies

(1)

(2)

®3)

(4)

Article 50 shall not apply to the making of aecessible copy in a
particular form if —

(a) a licensing scheme operated by a licensing bedg operation
under which licences may be granted by the licendiody
permitting the making and supply of copies of tgyight work
in that form;

(b) the scheme is not unreasonably restrictive; and

(c) the scheme and any modification made to it Haaen notified in
accordance with Article 180.

A scheme shall be unreasonably restrictivet ifncludes a term or

condition which —

(@) purports to prevent or limit the steps that niey taken under
Article 50 or 51; or

(b) has that effect.
Paragraph (2) shall not apply if —

(a) the copyright work is no longer published bywith the authority
of the copyright owner; and

(b) there are reasonable grounds for preventingestricting the
making of accessible copies of the work.

If Article 50 or 51 is displaced by a licensisgheme, Articles 148 to 151
shall apply in relation to the scheme as if it were to which those
Articles applied as a result of Article 146.

53  Orders limiting making of multiple accessible cpies following
infringement of copyright

(1) The Minister may make an Order under this Aeti€it appears to him or
her that the making of copies —
(@) under Article 50; or
(b) under a licence granted under a licensing seht#vat has been
notified under Article 52,
has led to infringement of copyright on a scalealhin the Minister's
opinion, would not have occurred if Article 50 haot been in force, or
the licence had not been granted.
(2) The Order may prohibit one or more named amxtdyodies, or one or
more specified categories of approved body, from —
(@) acting under Article 50; or
(b) acting under a licence of a description spedifn the Order.
(3) The Order may disapply —
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(@) the provisions of Article 50; or

(b) the provisions of a licence, or a licensingesoh, of a description
specified in the Order,

in respect of the making of copies of a descripiorspecified.

(4) If the Minister proposes to make an Order heha must, before making
it, consult —

(&) such bodies representing copyright owners asvtiimister thinks
fit; and

(b)  such bodies representing visually impaired @essas the Minister
thinks fit.

(5) If the Minister proposes to make an Order whintiudes a prohibition
he or she must, before making it, consult —

(a) if the proposed Order is to apply to one oreneamed approved
bodies, that body or those bodies;

(b) if it is to apply to one or more specified qaides of approved
body, to such bodies representing approved boditgbcategory
or those categories as the Minister thinks fit.

(6) An approved body which is prohibited by an @rffem acting under a

licence may not apply to the licensing authorityemnArticle 150(1) in
respect of a refusal or failure by a licensing btalgrant such a licence.

54  Articles 49 to 53: definitions and other supplemntary provision

(1)

()

®3)

(4)

®)

(6)

This Article supplements Articles 49 to 53 andludes definitions for
the purposes of those Articles.

A copy of a copyright work (other than an actigle copy made under
Article 49 or 50) shall be taken to be accessibla tvisually impaired
person only if it is as accessible to him or heitagould be if he or she
were not visually impaired.

An “accessible copy”, in relation to a copyrighork, means a version
which provides for a visually impaired person’s noyed access to the
work.

An accessible copy may include facilities faavigating around the
version of the copyright work but may not include —

(@) changes that are not necessary to overcomdepiskcaused by
visual impairment; or

(b) changes which infringe the right (provided bytidle 108) not to
have the work subjected to derogatory treatment.

“Approved body” means an educational establistinor a body that is
not conducted for profit.

“Visually impaired person” means a person —
(@) whois blind;

(b) who has an impairment of visual function whichnnot be
improved, by the use of corrective lenses, to @ll¢lat would
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()

normally be acceptable for reading without a spdei&l or kind
of light;

(c) who is unable, through physical disability,hiold or manipulate a
book;

(d) who is unable, through physical disability,focus or move his or
her eyes to the extent that would normally be aetde for
reading; or

(e) who has a learning disability that mainly affaeading.

The form in which or the procedure in accordanith which, any notice
required under Article 51(7) or (8) must be giveray be prescribed.

Education

55  Things done for purposes of instruction or exanmation

(1)

)

®3)

(4)

®)

(6)

Copyright in a literary, dramatic, musical etistic work is not infringed
by its being copied in the course of instructionabrpreparation for
instruction, provided the copying —

(a) is done by a person giving or receiving ingiorg and
(b) is not done by means of a reprographic process.

Copyright in a sound recording, film or broasikces not infringed by its
being copied by making a film or film sound tragk the course of
instruction, or of preparation for instruction, tile making of films or
film sound tracks, provided the copying is doneabyerson giving or
receiving instruction.

Copyright is not infringed by anything done ftitre purposes of an
examination by way of setting the questions, comipatimg the
questions to the candidates or answering the qunssti

Paragraph (3) does not extend to the making r@prographic copy of a
musical work for use by an examination candidategp@nforming the
work.

Where a copy which would otherwise be an imgfiig copy is made in
accordance with this Article but is subsequentlaldeiith, it shall be
treated as an infringing copy for the purposeshat tlealing, and if that
dealing infringes copyright, for all subsequentgmsges.

For the purposes of paragraph (5) “dealt witi€ans sold or let for hire
or offered or exposed for sale or hire.

56  Anthologies for educational use

(1) The inclusion of a short passage from a puetishiterary or dramatic
work in a collection which is —

(a) intended for use in educational establishmantsis so described
in its title, and in any advertisements issued bygrobehalf of the
publisher; and
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)

®3)

(4)

(b)  consists mainly of material in which no copjtigubsists,

does not infringe the copyright in the work if tivork itself is not
intended for use in such establishments and tHasion is accompanied
by a sufficient acknowledgement.

Paragraph (1) does not authorize the inclusibmore than 2 excerpts
from copyright works by the same author in collecs published by the
same publisher over any period of 5 years.

In relation to any given passage the referémgmragraph (2) to excerpts
from works by the same author —

(@) shall be taken to include excerpts from worlgshim or her in
collaboration with another; and

(b) if the passage in question is from one of theseks, shall be taken
to include excerpts from works by any of the aushawvhether
alone or in collaboration with another.

References in this Article to the use of a wank an educational
establishment are to any use for the educationabgses of that
establishment.

57  Performing, playing or showing work in course ofictivities of educational
establishment

(1)

(2)

®3)

The performance of a literary, dramatic or roakiwork before an
audience consisting of teachers and pupils at aoagidnal establishment
and other persons directly connected with the #iettv of the
establishment —

(@) by a teacher or pupil in the course of thevims of the
establishment; or

(b) at the establishment by any person for the gaep of instruction,
is not a public performance for the purposes afrigement of copyright.

The playing or showing of a sound recordingmnfor broadcast before
such an audience at an educational establishmenthéo purposes of
instruction is not a playing or showing of the wark public for the
purposes of infringement of copyright.

A person is not for this purpose directly corted with the activities of
the educational establishment simply because sh@is the parent of a
pupil at the establishment.

58 Recording by educational establishments of broadsts

(1)

(2)

A recording of a broadcast, or a copy of suskarding, may be made
by or on behalf of an educational establishment tfer educational
purposes of that establishment without therebyriging the copyright in
the broadcast or in any work included in it.

Copyright is not infringed where a recordingaobroadcast or a copy of
such a recording, whose making was by virtue ohgaaph (1) not an
infringement of copyright, is communicated to thegblic by a person
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®3)

(4)

()

situated within the premises of an educationalbéistament provided that
the communication cannot be received by any pesgtaated outside the
premises of that establishment.

This Article does not apply if or to the extahat there is a licensing
scheme notified for the purposes of this Article dnocordance with
Article 180.

Where a copy which would otherwise be an imgfiig copy is made in
accordance with this Article but is subsequentlaldeiith, it shall be
treated as an infringing copy for the purposeshat tlealing, and if that
dealing infringes copyright, for all subsequentgmsges.

For the purposes of paragraph (4) “dealt witt€ans sold or let for hire
or offered or exposed for sale or hire, or commated from within the
premises of an educational establishment to angopesituated outside
those premises.

59  Reprographic copying by educational establishmés of passages from
works

(1)

(2)

®3)

(4)

()

(6)

Reprographic copies of passages from litetdrgmatic or musical works
may, to the extent permitted by this Article, bededy or on behalf of
an educational establishment for the purposes sfruation without

infringing any copyright in the work, in any illuations accompanying
the work or in the typographical arrangement.

Not more than one per cent of any work maydjyaed by or on behalf of
an establishment by virtue of this Article in anyagter, that is, in any
period 1st January to 31st March, 1st April to 3Dihe, 1st July to 30th
September or 1st October to 31st December.

The terms of a licence granted to an educdticestablishment
authorizing the reprographic copying for the pugsosf instruction of
passages from works shall be of no effect so faéhe purport to restrict
the proportion of a work which may be copied (wleetbn payment or
free of charge) to less than that which would bemgéd under this
Article.

This Article does not apply if or to the extehtt there is a licensing
scheme notified for the purposes of this Article dncordance with
Article 180.

Where a copy which would otherwise be an imjirig copy is made in
accordance with this Article but is subsequentlaldeiith, it shall be
treated as an infringing copy for the purposeshat tlealing and if that
dealing infringes copyright, for all subsequentpmses.

For the purposes of paragraph (5) “dealt witt€ans sold or let for hire
or offered or exposed for sale or hire.
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60

Libraries and archives

Declarations as to use of works and liability fiofalse declarations

(1)

)

The Minister may by Order provide that, wherébgarian or archivist is
required to be satisfied as to any matter beforkimgaor supplying a
copy of a work —

(@) he or she may rely on a signed declaratior disat matter by the
person requesting the copy, unless he or she ireahvat it is false
in a material particular; and

(b) in any prescribed case, he or she shall noemalsupply a copy in
the absence of a signed declaration in the formishaescribed.

Where a person requesting a copy makes a déolawhich is false in a
material particular and is supplied with a copy ethwould have been an
infringing copy if made by him or her —

(& he or she shall be liable for infringement opyright as if he or
she had made the copy himself or herself; and

(b) the copy shall be treated as an infringing copy

Copying by librarians: articles in periodicals

The librarian of a prescribed library may,hetprescribed conditions are
complied with, make and supply a copy of an articiea periodical
without infringing any copyright in the text, in wanillustrations
accompanying the text or in the typographical agesment.

The prescribed conditions shall include théofeing —

(a) that copies are supplied only to persons saiigthe librarian that
they require them for the purposes of researctrivate study and
will not use them for any other purpose;

(b) that no person shall be furnished with morentbae copy of the
same article or with copies of more than one artontained in
the same issue of a periodical;

(c) that persons to whom copies are supplied —
()  where a fee is prescribed, are required totpayfee,

(i)  where a minimum fee is prescribed, are reqli@pay a fee
that is not less than that fee, or

(i) where a maximum fee is prescribed, may beunegl to pay
a fee not exceeding that fee.

The fact that no fee is prescribed for the psgs of paragraph (2)(c)
shall not prevent a person to whom copies are ggpking charged for
them.

Copying by librarians: parts of published works

The librarian of a prescribed library may,hetprescribed conditions are
complied with, make and supply from a publishediedia copy of a

61
)
2
3
62
)
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literary, dramatic, or musical work (other thanaaticle in a periodical)
without infringing any copyright in the work, in wnillustrations
accompanying the work or in the typographical ageament.

(2) The prescribed conditions shall include théofeing —

(@) that copies are supplied only to persons gaigthe librarian that
they require them for the purposes of researchigate study, and
will not use them for any other purpose;

(b) that no person is furnished with more than oopy of the same
material or with a copy of more than a reasonabtpqgrtion of
any work;

(c) that persons to whom copies are supplied —

(i)  where afee is prescribed, are required tothayfee,
(i)  where a minimum fee is prescribed, are reqlibe pay a fee
that is not less than that fee, or
(i) where a maximum fee is prescribed, may beunegl to pay
a fee not exceeding that fee.
(3) The fact that no fee is prescribed for the pegs of paragraph (2)(c)

shall not prevent a person to whom copies are mppking charged for
them.

63  Restriction on production of multiple copies othe same material

(1)

(2)

Orders for the purposes of Articles 61 and bB2llscontain provision to
the effect that a copy shall be supplied only tpeason satisfying the
librarian that his or her requirement is not redat®® any similar
requirement of another person.

The Orders may provide —

(a) that requirements shall be regarded as sitfildre requirements
are for copies of substantially the same matetialibstantially the
same time and for substantially the same purposg; a

(b) that requirements of persons shall be regaedeckelated if those
persons receive instruction to which the matesgakievant at the
same time and place.

64  Copying by librarians: supply of copies to othetibraries

(1)

The librarian of a prescribed library may,hetprescribed conditions are
complied with, make and supply to another presdriti@ary a copy of —
(@) an article in a periodical; or

(b) the whole or part of a published edition ofitarary, dramatic or
musical work,

without infringing any copyright in the text of tlaticle or, as the case
may be, in the work, in any illustrations accompagyit or in the
typographical arrangement.
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(2)

Paragraph (1) does not apply if at the timedbgy is made the librarian
making it knows, or could by reasonable inquiryestsin, the name and
address of a person entitled to authorize the ngaddnhe copy.

65  Copying by librarians or archivists: replacementcopies of works

(1)

)

The librarian or archivist of a prescribed &ibr or archive may, if the
prescribed conditions are complied with, make aydopm any item in
the permanent collection of the library or archive

(@) in order to preserve or replace that item laciplg the copy in its
permanent collection in addition to or in placetpbr

(b) in order to replace in the permanent collectioh another
prescribed library or archive an item which has nbdest,
destroyed or damaged,

without infringing the copyright in any literary,raimatic or musical
work, in any illustrations accompanying that wonk m the case of a
published edition, in the typographical arrangement

The prescribed conditions shall include praoisifor restricting the
making of copies to cases where it is not reasgnabhcticable to
purchase a copy of the item in question to fulfdttpurpose.

66  Copying by librarians or archivists: material na previously made available

to public

(1) The librarian or archivist of a prescribed &by or archive may, if the
prescribed conditions are complied with, make amupl/ a copy of the
whole or part of any document, film, sound recogdan other matter in
the library or archive without infringing any copyit in any work
recorded or comprised in it.

(2) This Article does not apply if —

(@) the document, film, sound recording or othettemavas published
before it was deposited in the library or archive;

(b) an owner of a copyright work recorded or comgdi in it has
prohibited copying of the work,

and at the time the copy is made the librarianrohnigist making it is, or

ought to be, aware of that fact.

(3) The prescribed conditions shall include théofeing —

(a) that copies are supplied only to persons saiigfthe librarian or
archivist that they require them for the purposésesearch or
private study and will not use them for any otherpose;

(b) that no person is furnished with more than oopy of the same
material; and

(c) that persons to whom copies are supplied —

()  where a fee is prescribed, are required totpayfee,
(i)  where a minimum fee is prescribed, are reqlib@pay a fee
that is not less than that fee, or
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(i) where a maximum fee is prescribed, may beunegl to pay
a fee not exceeding that fee.

(4) The fact that no fee is prescribed for the pegs of paragraph (3)(c)
shall not prevent a person to whom copies are ggpking charged for
them.

(5) For the purposes of this Article, a documeiti,fsound recording or
other matter is published if —

(@) copies of it are issued to the public; or

(b) it is made available to the public by way ofelactronic retrieval
system.

67  Copy of work required to be made as condition ofxport

If an article of cultural or historical importance interest cannot lawfully be

exported from Jersey unless a copy of it is madied@posited in an appropriate

library or archive, it is not an infringement ofpywight to make that copy.
Public administration
68  States Assembly and judicial proceedings

(1) Copyright is not infringed by anything done fdne purposes of
proceedings of the States Assembly or judicial edings.

(2) Copyright is not infringed by anything done tbe purposes of reporting
those proceedings.

(3) Paragraph (2) shall not be construed as auaihgrthe copying of a work
which is itself a report of the proceedings that haen made available to
the public.

69 Committees of inquiry and public inquiries

(1) Copyright is not infringed by anything done fthre purposes of the
proceedings of a committee of inquiry or a puliguiry.

(2) Copyright is not infringed by anything done tbe purpose of reporting
those proceedings held in public.

(3) Paragraph (2) shall not be construed as auihgrthe copying of a work
which is itself a report of the proceedings that haen made available to
the public.

(4) Copyright in a work is not infringed by theugsor communication to the
public of copies of the report of a committee ofjuiiry or a public
inquiry containing the work or material from it.

70  Copyright material open to public inspection oron official register

(1) Where material is open to public inspectionspant to a statutory

requirement, or is on a statutory register, anyydght in the material as
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)

®3)

(4)

©®)

(6)

a literary work is not infringed by the copyingsd much of the material
as contains factual information of any descriptidiy, or with the
authority of the appropriate person, for a purpebk&eh does not involve
the issuing of copies to the public.

Where material is open to public inspectionspant to a statutory
requirement, copyright is not infringed by the cimgyor issuing to the
public of copies of the material or the communimatof the material to
the public, by or with the authority of the appriape person, for the
purpose of enabling the material to be inspected atore convenient
time or place or otherwise facilitating the exeectf any right for the
purpose of which the requirement is imposed.

Where material which is open to public inspatipursuant to a statutory
requirement, or which is on a statutory regist@mtains information

about matters of general scientific, technical, garcial or economic

interest, copyright is not infringed by the copyimgissuing to the public
of copies of the material or the communication leé material to the

public, by or with the authority of the appropriaperson, for the

purposes of disseminating that information.

The Minister may by Order provide that parapsafil) to (3) shall, in the
cases specified in the Order, apply only to copiasked in such manner
as may be so specified.

The Minister may by Order provide that paratsafl) to (3) shall apply,
to such extent and with such madifications as mayspecified in the
Order —

(a) to material made open to public inspection by —
() aninternational organization specified in theder, or

(i) a person so specified who has functions irs@gunder an
international agreement to which the United Kingdam
party and which extends to Jersey; or

(b) to a register maintained by an internationglanization specified
in the Order,

as they apply in relation to material open to pubispection pursuant to
a statutory requirement or to a statutory register.

In this Article —

“appropriate person” means the person required aienthe material
open to public inspection or, as the case mayHseperson maintaining
the register;

“enactment” includes an enactment of the Unitedgidom, to the extent
that it applies to and has effect in Jersey;

“statutory register” means a register maintainedpimsuance of a
requirement imposed by an enactment;

“statutory requirement” means a requirement impolsgddr under an
enactment.
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71  Copyright material communicated to the Crown orthe States in the course
of public business

(1) This Article applies where any copyright woikshin the course of public
business been communicated to the Crown or thesStat any purpose
by or with the licence of the copyright owner andacument or other
material thing recording or embodying the work igned by or in the
custody or control of the Crown or the States.

(2) The Crown or the States may, for the purposemuaich the work was
communicated to it or them, or any related purpeggch could
reasonably have been anticipated by the copyrighieo copy the work,
issue copies of the work and communicate the wmtke public, without
infringing any copyright in the work.

(3) The Crown or the States may not copy a wosydscopies of a work to
the public or communicate a work to the public liyue of this Article,
if the work has previously been made availableht public otherwise
than by virtue of this Article.

(4) Paragraph (3) shall not apply to a work that peeviously been made
available to the public if it is reasonably belidwdat copies of the work
are no longer available to the public.

(5) In paragraph (1) “public business” includes anivity carried on by the
Crown or the States.

(6) Inthis Article “States” means —
(a) the States Assembly;
(b) any Minister;
(c) any committee established by or under Standdnders of the
States of Jerséy(other than a committee of inquiry).

(7) This Article has effect subject to any agreemerthe contrary between
the Crown or the States and the copyright owner.

72  Copyright material in public records

Without prejudice to the generality of Article #aterial which is comprised in
a public record, within the meaning of Article 3tbe Public Records (Jersey)
Law 2002, which is open to public inspection in pursuant¢hat Law, may
be copied, and a copy may be supplied to any pgbsoor with the authority of
any officer appointed under that Law, without inffing copyright.

73  Acts done under authority of enactment

(1) Where the doing of a particular act is spealfic authorized by an
enactment, whenever made, unless the enactmeritgsostherwise, the
doing of that act does not infringe copyright.

(2) Nothing in this Article shall be construed aglading any defence of
statutory authority otherwise available under or tytue of any
enactment.
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®3)

In this Article “enactment” includes any enaetmh of the United
Kingdom, to the extent that it applies to and Héscein Jersey.

Computer programs: lawful users

74  Computer programs: backup copies

(1)

(2)

®3)

It is not an infringement of copyright for awiul user of a copy of a
computer program to make any backup copy of it Wwhids necessary
for him or her to have for the purposes of hisarlawful use.

For the purposes of this Article and Articlés 76 and 77 a person shall
be a lawful user of a computer program if (whetleder a licence to do
any acts restricted by the copyright in the progoaratherwise) he or she
has a right to use the program.

Where an act is permitted under this Articteisiirrelevant whether or
not there exists any term or condition in an agesgmvhich purports to
prohibit or restrict the act (those terms being,viryue of Article 190,

void).

75  Computer programs: decompilation

(1)

)

®3)

It is not an infringement of copyright for awiul user of a copy of a
computer program expressed in a low level language

(a) toconvertitinto a version expressed in déidevel language; or
(b) incidentally in the course of so converting giegram, to copy it,

(that is, to “decompile” it), provided that the ditions in paragraph (2)
are met.

The conditions referred to in paragraph (1)thes —

(&) itis necessary to decompile the program taialthe information
necessary to create an independent program whicheaperated
with the program decompiled or with another progréfine
permitted objective”); and

(b) the information so obtained is not used for poypose other than
the permitted objective.

In particular, the conditions in paragraph &2 not met if the lawful
user —

(@) has readily available to him or her the infoliova necessary to
achieve the permitted objective;

(b) does not confine the decompiling to such astara necessary to
achieve the permitted objective;

(c) supplies the information obtained by the dedtingpto any person
to whom it is not necessary to supply it in orderachieve the
permitted objective; or

(d) uses the information to create a program whsclsubstantially
similar in its expression to the program decompdetb do any act
restricted by copyright.
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Article 76

(4)

Where an act is permitted under this Articteisiirrelevant whether or
not there exists any term or condition in an agesgmvhich purports to
prohibit or restrict the act (such terms being, Voyue of Article 190,

void).

76  Computer programs: observing, studying and testig

(1)

(2)

It is not an infringement of copyright for awiul user of a copy of a
computer program to observe, study or test the tiomiog of the

program in order to determine the ideas and priesiwhich underlie any
element of the program if he or she does so wiahfopming any of the
acts of loading, displaying, running, transmittiogstoring the program
which he or she is entitled to do.

Where an act is permitted under this Articteisiirrelevant whether or
not there exists any term or condition in an agesgmvhich purports to
prohibit or restrict the act (such terms being, iyue of Article 190,

void).

77  Computer programs: other acts permitted to lawfliusers

(1)

(2)

®3)

It is not an infringement of copyright for awtul user of a copy of a
computer program to copy or adapt it, provided ttie copying or
adapting —

(@) is necessary for his or her lawful use; and

(b) is not prohibited under any term or conditioham agreement
regulating the circumstances in which his or heriadawful.

It may, in particular, be necessary for the fldwuse of a computer
program to copy it or adapt it for the purpose afrecting errors in it.

This Article does not apply to any copying alapting permitted under
Article 74, 75 or 76.

Databases

78  Acts permitted in relation to databases

(1)

)

It is not an infringement of copyright in a daase for a person who has a
right to use the database or any part of the datalpahether under a
licence to do any of the acts restricted by theydgpt in the database or
otherwise) to do, in the exercise of that rightythimg which is necessary
for the purposes of access to and use of the asntéthe database or of
that part of the database.

Where an act which would otherwise infringe yright in a database is
permitted under this Article, it is irrelevant whet or not there exists
any term or condition in any agreement which puspdo prohibit or
restrict the act (those terms being, by virtue dfcde 191, void).
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Designs

79  Acts permitted in relation to design documentsrad models

(1)

)

®3)

It is not an infringement of any copyright irdasign document or model
recording or embodying a design for anything othen an artistic work

or a typeface to make an article to the desigm aopy an article made to
the design.

Nor is it an infringement of the copyright 8sue to the public, or include
in a film or communicate to the public, anythinge thaking of which
was, by virtue of paragraph (1), not an infringetrafrthat copyright.

In this Article —

“design” means the design of any aspect of the eslwapconfiguration
(whether internal or external) of the whole or garéin article, other than
surface decoration;

“design document” means any record of a designhenen the form of
a drawing, a written description, a photographadabred in a computer
or otherwise.

80  Effect of exploitation of design derived from atistic work

(1)

)

®3)

(4)

®)

This Article applies where an artistic work Heeen exploited, by or with
the licence of the copyright owner, by —

(@) making by an industrial process articles fgllia be treated for the
purposes of this Part as copies of the work; and

(b)  marketing those articles, in Jersey or elseaher

After the end of the period of 25 years frora #nd of the calendar year
in which such articles are first marketed, the waorly be copied by

making articles of any description, or doing angthfor the purpose of

making articles of any description, and anything/rha done in relation
to articles so made, without infringing copyrightthe work.

Where only part of an artistic work is exploiteas described in
paragraph (1), paragraph (2) applies only in reteto that part.
The Minister may by Order make provision —

(a) as to the circumstances in which an articlearyy description of
article, is to be regarded for the purposes of Ahigle as made by
an industrial process; and

(b) excluding from the operation of this Article yamrticles of a
primarily literary or artistic character as the hMter thinks fit.

In this Article —
(a) references to articles do not include filmgj an

(b) references to the marketing of an article argst being sold or let
for hire or offered or exposed for sale or hire.
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81 Things done in reliance on registration of desig

(1)

)

The copyright in an artistic work is not infgad by anything done —

(@) in pursuance of an assignment or licence madgranted by a
person registered under the Registered Designssefder
Law 1957% as the proprietor of a corresponding design; and

(b) in good faith in reliance on the registratiamdavithout notice of
any proceedings for the cancellation or invalidatiof the
registration or for rectifying the relevant entry the register of
designs,

and this is so notwithstanding that the personstegid as the proprietor
was not the proprietor of the design for the puegosf the Registered
Designs (Jersey) Law 1957.

In paragraph (1) a “corresponding design”,dlation to an artistic work,
means a design within the meaning of the RegistBresigns (Jersey)
Law 1957 which if applied to an article would predusomething which
would be treated for the purposes of this Part aspy of the artistic
work.

Typefaces

82  Use of typeface in ordinary course of printing

(1) Itis not an infringement of copyright in artistic work consisting of the
design of a typeface —

(a) to use the typeface in the ordinary courseyping, composing
text, typesetting or printing;

(b) to possess an article for the purpose of ssehar

(c) todo anything in relation to material produdsdsuch use,

and this is so notwithstanding that an article gedi which is an

infringing copy of the work.

(2) However, the following provisions of this Paapply in relation to
persons making, importing or dealing with articgecifically designed
or adapted for producing material in a particuigreface, or possessing
those articles for the purpose of dealing with thamif the production of
material as mentioned in paragraph (1) did infrirgggoyright in the
artistic work consisting of the design of the tyqoedf —

(&) Article 39;

(b)  Article 129;
(c) Article 131;
(d) Article 139(2);
(e) Article 140.

(3) The references in paragraph (2) to “dealindyiaéin article are to selling,
letting for hire, or offering or exposing for sabe hire, exhibiting in
public, or distributing.

S%ates% Page - 105
of Jersey P.141/2010



Article 83

Draft Intellectual Property (Unregistered Rig) (Jerse)
Law 20%

83  Articles for producing material in particular ty peface

(1)

(2)

®3)

This Article applies to the copyright in anistit work consisting of the
design of a typeface where articles specificallgigiged or adapted for
producing material in that typeface have been nadkéy or with the
licence of the copyright owner.

After the period of 25 years from the end o dalendar year in which
the first such articles are marketed, the work fpeycopied by making
further such articles, or doing anything for thepgmse of making such
articles, and anything may be done in relationrticlas so made, without
infringing copyright in the work.

In paragraph (1) “marketed” means sold, lethioe or offered or exposed
for sale or hire, in Jersey or elsewhere.

Works in electronic form

84  Transfer of copies of works in electronic form

(1)

)

®3)

(4)

This Article applies where a copy of a workellectronic form has been
purchased on terms which, expressly or impliedlipyovirtue of any rule

of law, allow the purchaser to copy the work, oramapt it or make

copies of an adaptation, in connection with hiseruse of it.

If there are no express terms —

(@) prohibiting the transfer of the copy by the ghaser, imposing
obligations which continue after a transfer, priml the
assignment of any licence or terminating any lieeon a transfer;
or

(b)  providing for the terms on which a transfereayndo the things
which the purchaser was permitted to do,

anything which the purchaser was allowed to do ratsp be done
without infringement of copyright by a transferebut any copy,
adaptation or copy of an adaptation made by thehaser which is not
also transferred shall be treated as an infringiogy for all purposes
after the transfer.

The same applies where the original purchas@yg s no longer usable
and what is transferred is a further copy usetkiplace.

This Article also applies on a subsequent feansvith the substitution
for references in paragraph (2) to the purchaseretdrences to the
subsequent transferor.
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Miscellaneous: literary, dramatic, musical and atic works

85  Anonymous or pseudonymous works: acts permittedn assumptions as to
expiry of copyright or death of author

(1) Copyright in a literary, dramatic, musical atigtic work is not infringed
by an act done at a time when, or in pursuancerahgements made at a
time when —

(@) it is not possible by reasonable inquiry toeasin the identity of
the author; and

(b) itis reasonable to assume —
() that copyright has expired, or

(i)  that the author died 70 years or more befbeelieginning of
the calendar year in which the act is done or the
arrangements are made.

(2) Paragraph (1)(b)(ii) does not apply in relatior-

(@ a work in which States Assembly copyright, &atopyright or
Crown copyright subsists; or

(b) a work in which copyright originally vested byirtue of
Article 188 and in respect of which an Order untteat Article
specifies a copyright period longer than 70 years.

(3) Inrelation to a work of joint authorship —

(@) the reference in paragraph (1) to its beingsibtes to ascertain the
identity of the author shall be construed as aregiee to its being
possible to ascertain the identity of any of thihars; and

(b) the reference in paragraph (1)(b)(ii) to théhau having died shall
be construed as a reference to all the authoraigaled.

86  Use of notes or recordings of spoken words inrt&in cases

(1) Where a record of spoken words is made, iningior otherwise, for the
purpose of —

(@) reporting current events; or
(b) communicating to the public the whole or pdrthe work,

it is not an infringement of any copyright in thends as a literary work
to use the record or material taken from it (ocopy the record, or any
of the material, and use the copy) for that purpdfsthe conditions in

paragraph (2) are met.

(2) The conditions referred to in paragraph (1)thet —

(a) the record is a direct record of the spokends@nd is not taken
from a previous record or from a broadcast;

(b) the making of the record was not prohibitedthy speaker and,
where copyright already subsisted in the work, wad infringe
copyright;
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(c) the use made of the record or material takem fit is not of a kind
prohibited by or on behalf of the speaker or cagiyriowner before
the record was made; and
(d) the use is by or with the authority of a persdm is lawfully in
possession of the record.
87  Public reading or recitation

88

89

(1)

)

The reading or recitation in public by one peref a reasonable extract
from a published literary or dramatic work does rnofringe any
copyright in the work if it is accompanied by a fsiént
acknowledgement.

Copyright in a work is not infringed by the nirads of a sound recording,
or the communication to the public of a readingewgitation which by

virtue of paragraph (1) does not infringe copyrighthe work, provided
that the recording or communication consists maiofy material in

relation to which it is not necessary to rely oattparagraph.

Abstracts of scientific or technical articles

(1)

(2)

Where an article on a scientific or technicabject is published in a
periodical accompanied by an abstract indicating tlntents of the
article, it is not an infringement of copyright the abstract, or in the
article, to copy the abstract or issue copies tf ihe public.

This Article does not apply if or to the extahat there is a licensing
scheme notified for the purposes of this Article docordance with
Article 180.

Recordings of folk-songs

(1)

(2)

®3)

(4)

A sound recording of a performance of a sony i@ made for the
purpose of including it in an archive maintained dylesignated body
without infringing any copyright in the words aditarary work or in the

accompanying musical work, provided the conditiongaragraph (2) are
met.

The conditions referred to in paragraph (1)thet —

(&) the words are unpublished and of unknown asttiprat the time
the recording is made;

(b) the making of the recording does not infringg ather copyright;
and

(c) its making is not prohibited by any performer.
Copies of a sound recording made in relianceparagraph (1) and
included in an archive maintained by a designatedybmay, if the

prescribed conditions are met, be made and supplethe archivist
without infringing copyright in the recording orethwvorks included in it.

The prescribed conditions shall include théofeing —
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(a) that copies are only supplied to persons gatigfthe archivist that
they require them for the purposes of researctrivate study and
will not use them for any other purpose; and

(b) that no person is furnished with more than oapy of the same
recording.

(5 In this Article “designated” means designated the purposes of this
Article by Order of the Minister, who shall not ipgate a body unless
satisfied that it is not established or conductedofofit.

90 Representation of certain artistic works on pubt display

(1) This Article applies to —
(@) buildings; and
(b)  sculptures, models for buildings and works oftistic

craftsmanship, if permanently situated in a pulglace or in
premises open to the public.

(2) The copyright in such a work is not infringed-b
(@) making a graphic work representing it;
(b) making a photograph or film of it; or
(c) making a broadcast of a visual image of it.

(3) Nor is the copyright infringed by anything doimerelation to copies of,
or the communication to the public of, anything whanaking was, by
virtue of this Article, not an infringement of tlkepyright.

91  Advertisement of sale of artistic work

(1) It is not an infringement of copyright in artistic work to copy it, to
issue copies of it to the public or to communidate the public, for the
purpose of advertising the sale of the work.

(2) Where a copy which would otherwise be an imfiig copy is made in
accordance with this Article but is subsequentlgldeith for any other
purpose, it shall be treated as an infringing cfpythe purposes of that
dealing, and if that dealing infringes copyrightr fall subsequent
purposes.

(3) In paragraph (2), “dealt with” means sold ot fer hire, offered or
exposed for sale or hire, exhibited in public, ritistted or communicated
to the public.

92  Making of subsequent works by same artist

Where the author of an artistic work is not theyeaht owner, he or she does
not infringe the copyright by copying the work iraking another artistic work
provided he or she does not repeat or imitate tha rdesign of the earlier
work.
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93 Reconstruction of buildings

Anything done for the purposes of reconstructingudding does not infringe
any copyright —
(@) inthe building; or

(b) in any drawings or plans in accordance witholihthe building was, by
or with the licence of the copyright owner, conested.

Miscellaneous: films and sound recordings

94  Films: acts permitted on assumptions as to expirof copyright, etc.

(1) Subject to paragraph (2), copyright in a filsnriot infringed by an act
done at a time when, or in pursuance of arrangemeatde at a time
when —

(@) it is not possible by reasonable inquiry toeasin the identity of
any of the persons referred to in Article 27(2)tajd); and

(b) itis reasonable to assume —
(i) that copyright has expired, or

(i) that the last to die of those persons diedyé@rs or more
before the beginning of the calendar year in whighact is
done or the arrangements are made.

(2) Paragraph (1)(b)(ii) does not apply in relattora film in which States
Assembly copyright, States copyright or Crown cagiyir subsists.

95 Playing of sound recordings for purposes of clytsociety, etc.

(1) Itis not an infringement of the copyright isaund recording to play it as
part of the activities of, or for the benefit of,chub, society or other
organization if the conditions in paragraph (2) raue.

(2) The conditions referred to in paragraph (1)-are

(a) that the organization is not established odaoted for profit and
its main objects are charitable or are otherwisecemed with the
advancement of religion, education or social welfand

(b) that the proceeds of any charge for admissiothé¢ place where
the recording is to be heard are applied solelytHerpurposes of
the organization.

Miscellaneous: broadcasts

96 Incidental recording for purposes of broadcast

(1) This Article applies where by virtue of a lioenor assignment of
copyright a person is authorized to broadcast —

(@) a literary, dramatic or musical work, or an @déon of such a
work;
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(b) an artistic work; or

(c) asound recording or film.

(2) The person shall by virtue of this Article bedted as licensed by the
owner of the copyright in the work to do or autkeriany of the
following for the purposes of the broadcast —

(@) inthe case of a literary, dramatic or musigatk, or an adaptation
of that work, to make a sound recording or filmtbhé work or
adaptation;

(b) in the case of an artistic work, to take a pgoaph or make a film
of the work;

(c) inthe case of a sound recording or film, tdkena copy of it.

(3) That licence is subject to the condition thae trecording, film,
photograph or copy in question —

(@) shall not be used for any other purpose; and

(b) shall be destroyed within 28 days of being tfigssed for
broadcasting the work.

(4) A recording, film, photograph or copy made icc@rdance with this

Article shall be treated as an infringing copy —

(&) for the purposes of any use in breach of tmelition mentioned in
paragraph (3)(a); and

(b) for all purposes after that condition or theadition mentioned in
paragraph (3)(b) is broken.

97 Recording for purposes of supervision and conttaf broadcasts and other
services

(1)

Copyright is not infringed by the making or u&y the British
Broadcasting Corporation, for the purpose of maéiirig supervision and
control over programmes broadcast by them, of dbogs of those
programmes.

(2) Copyright is not infringed by anything donepiarsuance of —
(a) section 167(1) of the Broadcasting Act 1990 section 115(4)
or (6) or 117 of the Broadcasting Act 1996;
(b) a condition which, by virtue of section 334(1) of the
Communications Act 2003, is included in a licencanged under
Part | or lll of that Act or Part | or Il of the Badcasting Act 1996;
(c) a direction given under section 109(2) of theodicasting
Act 1990; or
(d) section 334(3) of the Communications Act 2003.
(3) The rights conferred by this Part are not imggd by the use by OFCOM
in connection with the performance of any of themrctions under —
(a) the Broadcasting Act 1990;
(b) the Broadcasting Act 1996; or
(c) the Communications Act 2003,
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of —
(i)  any recording, script or transcript which iopided to them under
or by virtue of any provision of those Acts; or
(i) any existing material which is transferred ttem by a scheme
made under section 30 of the Communications AcB200
(4) Inparagraph (3) —

“existing material” means —

(@) any recording, script or transcript which wa®wvided to the
Independent Television Commission or the Radio Aith under
or by virtue of any provision of the BroadcastingtA990 or the
Broadcasting Act 1996;

(b) any recording or transcript which was providedhe Broadcasting
Standards Commission under section 115(4) or (8)L6(5) of the
Broadcasting Act 1996;

“OFCOM” means the Office of Communications estdi#is under the
Communications Act 2003 as it has effect in thetéthKingdom.

98 Recording for purposes of time-shifting

(1)

(2)

®3)

The making in domestic premises for private a@uwnestic use of a
recording of a broadcast solely for the purposenaibling it to be viewed
or listened to at a more convenient time does mivinge any copyright
in the broadcast or in any work included in it.

Where a copy which would otherwise be an imgfiig copy is made in
accordance with this Article but is subsequentlgiteith —

(a) it shall be treated as an infringing copy foe fpurposes of that
dealing; and

(b) if that dealing infringes copyright, it shallebtreated as an
infringing copy for all subsequent purposes.

In paragraph (2), “dealt with” means sold ot fer hire, offered or
exposed for sale or hire or communicated to théiqub

99  Photographs of broadcasts

(1)

(2)

®3)

The making in domestic premises for private a@uwnestic use of a
photograph of the whole or any part of an imagenmfog part of a
broadcast, or a copy of such a photograph, doesiniohge any
copyright in the broadcast or in any film includadt.

Where a copy which would otherwise be an imgfiig copy is made in
accordance with this Article but is subsequentlglteith —

(@) it shall be treated as an infringing copy foe fpurposes of that
dealing; and

(b) if that dealing infringes copyright, it shallebtreated as an
infringing copy for all subsequent purposes.

In paragraph (2), “dealt with” means sold ot fer hire, offered or
exposed for sale or hire or communicated to théiqub
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100 Free public showing or playing of broadcast

(1)

)

®3)

(4)

The showing or playing in public of a broaddasan audience who have
not paid for admission to the place where the lrasidis to be seen or
heard does not infringe any copyright in —

(@) the broadcast; or
(b) any sound recording or film included in it.

The audience shall be treated as having paiddmission to a place —

(a) if they have paid for admission to a place bfoh that place forms
part; or

(b) if goods or services are supplied at that placex place of which it
forms part) —

() at prices which are substantially attributatdethe facilities
afforded for seeing or hearing the broadcast, or

(i) at prices exceeding those usually chargedetrard which
are partly attributable to those facilities.

The following shall not be regarded as haviagdgfor admission to a
place —

(&) persons admitted as residents or inmates il Hoe;

(b) persons admitted as members of a club or socidtere the
payment is only for membership of the club or siyciend the
provision of facilities for seeing or hearing broadts is only
incidental to the main purposes of the club oredyci

Where the making of the broadcast was an igémnent of the copyright

in a sound recording or film, the fact that it weesard or seen in public by
the reception of the broadcast shall be takendotmunt in assessing the
damages for that infringement.

101 Reception of wireless broadcast and re-transnsi®n by cable

(1)

(2)

®3)

(4)

This Article applies where a wireless broadaaside from a place in
Jersey is received and immediately re-transmitiecdle.

The copyright in the broadcast is not infringleand to the extent that the
broadcast is made for reception in the area in lwhiis re-transmitted by
cable and forms part of a qualifying service.

The copyright in any work included in the broast is not infringed if
and to the extent that the broadcast is made fmpt®n in the area in
which it is transmitted by cable, but where the imglof the broadcast
was an infringement of the copyright in the worke tfact that the
broadcast was re-transmitted by cable shall bentakto account in
assessing the damages for that infringement.

In this Article “qualifying service” means, gabt to paragraph (5), any
of the following services —
(@) aregional or national Channel 3 service;

(b) Channel 4;
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102

103

©)

(6)

()

(c) the teletext service referred to in sectior24@(f the Broadcasting
Act 1990;

(d) the television broadcasting services and teleservice of the
British Broadcasting Corporation,

and expressions used in this paragraph have the seaning as in Part |
of the Broadcasting Act 1990.

The Minister may by Order amend paragraph ¢dassto add any service
to, or remove any service from, the definition gbialifying service”.

The Minister may also by Order —

(a) provide that in specified cases paragraphg(3p iapply in relation
to broadcasts of a specified description which rmoe made as
mentioned in that paragraph; or

(b) exclude the application of that paragraph latien to broadcasts
of a specified description made as mentioned ihgaeagraph.

In this Article references to re-transmissiog bable include the
transmission of microwave energy between terrédixeed points.

Provision of sub-titled copies of broadcast

(1)

)

®3)

A designated body may, for the purpose of mtiog people who are deaf
or hard of hearing, or physically or mentally haragiped in other ways,
with copies which are sub-titled or otherwise mediffor their special
needs, make copies of broadcasts and issue capibe public, without
infringing any copyright in the broadcasts or cgimegrammes or works
included in them.

In paragraph (1) “designated body” means a bddgignated for the
purposes of this Article by Order of the Ministelho shall not designate
a body unless he or she is satisfied that it isestdblished or conducted
for profit.

This Article does not apply if, or to the extehat, there is a licensing
scheme notified, for the purposes of this Artidle,accordance with
Article 180.

Recording for archival purposes

(1)

)

A recording of a broadcast of a designatedsclas a copy of such a
recording, may be made for the purpose of beingeolan an archive
maintained by a designated body without therebyinging any
copyright in the broadcast or in any work includied.

In paragraph (1) “designated” means designtdedhe purposes of this
Article by Order of the Minister, who shall not dgsate a body unless he
or she is satisfied that it is not establishedamdeicted for profit.
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Adaptations

104 Adaptations

An act which by virtue of this Part may be donehwiit infringing copyright in
a literary, dramatic or musical work does not, vehirat work is an adaptation,
infringe any copyright in the work from which thdagptation was made.

CHAPTER 5 — MORAL RIGHTS

105 Right to be identified as author or director

(1)

)

®3)

(4)

The author of a copyright literary, dramatiajsical or artistic work, and
the director of a copyright film, has the rightide identified as the author
or director of the work in the circumstances mamb in this Article, but

the right is not infringed unless it has been dedein accordance with
Article 106.

The author of a literary work (other than wordgended to be sung or
spoken with music) or a dramatic work has the rightoe identified
whenever —

(@) the work is published commercially, performad public or
communicated to the public; or

(b)  copies of a film or sound recording includirng twork are issued
to the public,

and that right includes the right to be identifiwlenever any of those
events occur in relation to an adaptation of thekvas the author of the
work from which the adaptation was made.

The author of a musical work, or a literary waonsisting of words
intended to be sung or spoken with music, has fiigat rto be
identified whenever —

(@) the work is published commercially;
(b)  copies of a sound recording of the work ara@gsto the public; or

(c) a film of which the sound track includes therkvas shown in
public or copies of that film are issued to thelmb

and that right includes the right to be identifiwtlenever any of those
events occur in relation to an adaptation of thekvas the author of the
work from which the adaptation was made.

The author of an artistic work shall have thght to be identified
whenever —

(@) the work is published commercially or exhibitiedpublic, or a
visual image of it is communicated to the public;

(b) a film including a visual image of the workshown in public or
copies of such a film are issued to the public; or

(c) in the case of a work of architecture in therfaf a building or a
model for a building, a sculpture or a work of stit
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craftsmanship, copies of a graphic work represgniinor of a
photograph of it, are issued to the public.

(5) The author of a work of architecture in thenfioof a building also has the

(6)

()

(8)

(9)

right to be identified on the building as constaacbr, where more than
one building is constructed to the design, on its¢ fo be constructed.

The director of a film has the right to be itdfied whenever the film is
shown in public or communicated to the public opies of the film are
issued to the public.

The right of the author or director under tAisicle is —

(@) in the case of commercial publication or theuésto the public of
copies of a film or sound recording, to be ideatfiin or on each
copy or, if that is not appropriate, in some oth@mnner likely to
bring his or her identity to the notice of a pers@quiring a copy;

(b) in the case of identification on a building, be identified by
appropriate means visible to persons entering praaehing the
building; and

(c) in any other case, to be identified in a marikety to bring his or
her identity to the attention of a person seeinghearing the
performance, exhibition, showing or communicationthie public
in question,

and the identification must in each case be claanl seasonably
prominent.

If the author or director in asserting his ar hight to be identified
specifies a pseudonym, initials or some other gadr form of
identification, that form shall be used; otherwéseg/ reasonable form of
identification may be used.

This Article has effect subject to Article 107.

106 Requirement that right conferred by Article 105be asserted

(1)

A person does not infringe the right conferi®dArticle 105 by doing
any of the acts mentioned in that Article unlessright has been asserted
in accordance with this Article so as to bind himher in relation to that
act.

(2) The right may be asserted generally, or intiaiato any specified act or
description of acts —

(@) on an assignment of copyright in the work, bgluding in the
instrument effecting the assignment a statementthtigaauthor or
director asserts in relation to that work his or hight to be
identified; or

(b) by instrument in writing signed by the authodaector.

(3) The right may also be asserted in relatiorh® fublic exhibition of an
artistic work —

(a) by securing that when the author or other fiigher of copyright
parts with possession of the original, or of a camde by him or
her or under his or her direction or control, tlhuhar is identified

Page - 116 States &

P.141/2010 of Jersey



Draft Intellectual Property (Unregistered Righti@r&ey)

Law 201-

Article 107

(4)

®)

on the original or copy, or on a frame, mount dneotthing to
which it is attached; or

(b) by including in a licence by which the autherother first owner
of copyright authorizes the making of copies of twerk a
statement signed by or on behalf of the persontigigathe licence
that the author asserts his or her right to betifiet in the event
of the public exhibition of a copy made in pursuman€the licence.

The persons bound by an assertion of the tigbder paragraph (2) or (3)
are —

(@) in the case of an assertion under paragragh)(2he assignee and
anyone claiming through him or her, whether or iImetor she has

notice of the assertion;

(b) inthe case of an assertion under paragragh)(2)nyone to whose
notice the assertion is brought;

(c) in the case of an assertion under paragrag@)(3&nyone into
whose hands that original or copy comes, whethendar the
identification is still present or visible; and

(d) inthe case of an assertion under paragragh)(3he licensee and
anyone into whose hands a copy made in pursuanite dicence
comes, whether or not he or she has notice ofsgberaon.

In an action for infringement of the right t®urt shall, in considering
remedies, take into account any delay in assetfiagight.

107 Exceptions to right conferred by Article 105

(1) The right conferred by Article 105 is subjextie following exceptions.

(2) The right does not apply in relation to theldeling descriptions of
work —

(a) acomputer program;
(b)  the design of a typeface;
(c) any computer-generated work.

(3) The right does not apply to anything done bwvith the authority of the
copyright owner where copyright in the work origigavested in the
author’s or director’'s employer by virtue of Argc24(2).

(4) The right is not infringed by an act which byrtwe of any of the
following provisions would not infringe copyright —

(a) Article 47, so far as it relates to the repaytof current events by
means of a sound recording, film or broadcast;
(b) Article 48, 55(3), 68, 69(1) or (2), 79, 80, &@594.

(5) The right does not apply in relation to any kvarade for the purpose of
reporting current events.

(6) The right does not apply in relation to the lmation in —

(a) anewspaper, magazine or similar periodical; or
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(b) an encyclopaedia, dictionary, yearbook or ottédlective work of
reference,

of a literary, dramatic, musical or artistic worlade for the purposes of
such publication or made available with the congérihe author for the
purposes of such publication.

The right does not apply in relation to —

(@) a work in which States Assembly copyright, &atopyright or
Crown copyright subsists; or

(b) a work in which copyright originally subsistdaly virtue of
Article 188,

unless the author or director has previously beerdsntified in or on
published copies of the work.

108 Right to object to derogatory treatment of work

(1)

(2)

The author of a copyright literary, dramatiajsical or artistic work, and
the director of a copyright film, has the right the circumstances
mentioned in this Article not to have his or herrkesubjected to
derogatory treatment.

For the purposes of this Article —

(@) “treatment” of a work means any addition toleten from or
alteration to or adaptation of the work, other than

(i) atranslation of a literary or dramatic work, o

(i) an arrangement or transcription of a musicalkvinvolving
no more than a change of key or register; and

(b) the treatment of a work is derogatory if it amts to distortion or
mutilation of the work or is otherwise prejudictal the honour or
reputation of the author or director,

and in the following provision of this Article refnces to a derogatory
treatment of a work shall be construed accordingly.

(3) Inthe case of a literary, dramatic or muswatk the right is infringed by

a person who —

(@) publishes commercially, performs in public omanunicates to the
public a derogatory treatment of the work; or

(b) issues to the public copies of a film or souedording of, or
including, a derogatory treatment of the work.

(4) Inthe case of an artistic work the right isilmged by a person who —

(a) publishes commercially or exhibits in public derogatory
treatment of the work, or communicates to the puklivisual
image of a derogatory treatment of the work;

(b) shows in public a film including a visual imagé a derogatory
treatment of the work or issues to the public cemiksuch a film;
or

(c) inthe case of —

()  awork of architecture in the form of a modet & building,
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(i) asculpture, or
(i) a work of artistic craftsmanship,
issues to the public copies of a graphic work regméng, or of a
photograph of, a derogatory treatment of the work.

(5) Paragraph (4) does not apply to a work of @echire in the form of a
building, but where the author of such a work @nitified on the building
and it is the subject of derogatory treatment, hat® has the right to
require the identification to be removed.

(6) Inthe case of afilm, the right is infringeg & person who —

(@) shows in public or communicates to the publicdexogatory
treatment of the film; or
(b) issues to the public copies of a derogatogtinent of the film.

(7) The right conferred by this Article extendsthe treatment of parts of a
work resulting from a previous treatment by a perether than the
author or director, if those parts are attributed dr are likely to be
regarded as the work of, the author or director.

(8) This Article has effect subject to Articles 1&&d 110.

109 Exceptions to right conferred by Article 108

(1)

(2)

®3)

(4)

®)

(6)

The right conferred by Article 108 is subjeatthe exceptions referred to
in paragraphs (2) to (6).

The right does not apply to a computer prog@nio any computer-
generated work.

The right does not apply in relation to any kvarade for the purpose of
reporting current events.

The right does not apply in relation to the lpdtion in —
(a) anewspaper, magazine or similar periodical; or

(b) an encyclopaedia, dictionary, yearbook or ottédlective work of
reference,

of a literary, dramatic, musical or artistic worlade for the purposes of
such publication or made available with the congérnihe author for the
purposes of such publication; nor does the riglplyam relation to any
subsequent exploitation elsewhere of such a worlthout any
modification of the published version.

The right is not infringed by an act which bytwe of Article 85 or 94
would not infringe copyright.

The right is not infringed by anything done foe purpose of —
(a) avoiding the commission of an offence;
(b)  complying with a duty imposed by or under an@ment; or

(c) in the case of the British Broadcasting Corfiora avoiding the
inclusion in a programme broadcast by them of angtlwhich
offends against good taste or decency or whichikslyl to
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encourage or incite to crime or to lead to disorderto be
offensive to public feeling,

provided, where the author or director is identifiat the time of the
relevant act or has previously been identifiedriom published copies of
the work, that there is a sufficient disclaimer.

For the purposes of paragraph (6), “sufficidisiclaimer”, in relation to
an act capable of infringing the right conferred Aayicle 108, means a
clear and reasonably prominent indication —

(a) given at the time of the act; and
(b) if the author or director is then identifieghpearing along with the
identification,

that the work has been subjected to treatment tichwtihe author or
director has not consented.

110 Qualification of right conferred by Article 108in certain cases

(1)

)

®3)

This Article applies to —

(@) works in which copyright originally vested itet author’'s or
director’'s employer by virtue of Article 24(2);

(b) works in which States Assembly copyright, Stat®pyright or
Crown copyright subsists; and

(c) works in which copyright originally subsistedy bvirtue of
Article 188.

The right conferred by Article 108 does not lggpip anything done in
relation to such a work by or with the authoritytb& copyright owner
unless the author or director —

(&) isidentified at the time of the relevant amt;
(b) has previously been identified in or on pul#idhcopies of the
work,

and where in such a case the right does apply nioi infringed if there is
a sufficient disclaimer.

For the purposes of paragraph (2), “sufficidigclaimer” has the same
meaning as in Article 109(7).

111 Infringement of right conferred by Article 108 by possessing or dealing
with infringing article

(1) The right conferred by Article 108 is also infied by a person who —

(a) possesses in the course of a business;

(b) sells or lets for hire, or offers or exposeasdale or hire;

(c) inthe course of a business exhibits in pubtidistributes; or

(d) distributes otherwise than in the course ofisiess so as to affect
prejudicially the honour or reputation of the autbodirector,

an article which is, and which he or she knowsa® teason to believe is,

an infringing article.
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(2)

An “infringing article” means a work or a copya work which —

(@) has been subjected to derogatory treatmentrwiitte meaning of
Article 108; and

(b) has been or is likely to be the subject of ahthe acts mentioned
in that Article in circumstances infringing thagnt.

112 False attribution of work

(1) A person has the right in the circumstancestimeed in this Article —

(@) not to have a literary, dramatic, musical disdc work falsely
attributed to him or her as author; and

(b) not to have a film falsely attributed to himhar as director,

and in this Article, an “attribution”, in relatioto such a work, means a

statement (express or implied) as to who is theadr director.

(2) Therightis infringed by a person who —

(&) issues to the public copies of a work of angshofse descriptions in
or on which there is a false attribution; or

(b)  exhibits in public an artistic work, or a copfyan artistic work, in
or on which there is a false attribution.

(3) Therightis also infringed by a person who —

(@) in the case of a literary, dramatic, or musiwatk, performs the
work in public or communicates it to the publickasng the work
of a person; or

(b) in the case of a film, shows it in public omomunicates it to the
public as being directed by a person,

knowing or having reason to believe that the aitidn is false.

(4) The right is also infringed by the issue to thiblic or public display of
material containing a false attribution in connewctivith any of the acts
mentioned in paragraph (2) or (3).

(5) Therightis also infringed by a person whaeha course of a business —
(@) possesses or deals with a copy of a work ofohrlye descriptions

mentioned in paragraph (1) in or on which thereaisfalse
attribution; or

(b) in the case of an artistic work, possesseseatsdwith the work
itself when there is a false attribution in or gn i

knowing or having reason to believe that thereughsan attribution and

that it is false.

(6) Inthe case of an artistic work the right ifiimged by a person who in the
course of a business —

(a) deals with a work which has been altered dfterauthor parted
with possession of it as being the unaltered wétke author; or

(b) deals with a copy of such a work as being ayafpthe unaltered
work of the author,

States & Page - 121
of Jersey

P.141/2010



Article 113

Draft Intellectual Property (Unregistered Rig) (Jerse)
Law 20%

()

(8)

knowing or having reason to believe that that isthe case.

References in this Article to dealing are tdlirsg or letting for hire,
offering or exposing for sale or hire, exhibitimgpublic, or distributing.
This Article applies where, contrary to thetfac

(a) aliterary, dramatic or musical work is falsedypresented as being
an adaptation of the work of a person; or

(b) a copy of an artistic work is falsely represehtis being a copy
made by the author of the artistic work,

as it applies where the work is falsely attributea person as author.

113 Right to privacy of certain photographs and fins

(1)

)

A person who for private and domestic purpasgamissions the taking
of a photograph or the making of a film has, whaspyright subsists in
the resulting work, the right not to have —

(a) copies of the work issued to the public;
(b)  the work exhibited or shown in public; or
(c) the work communicated to the public,

and, except as mentioned in paragraph (2), a pergom does or
authorizes the doing of any of those acts infrirthes right.

The right is not infringed by an act which bytwe of Article 48, 68, 69,
73, 85 or 94 would not infringe copyright in thenkio

114 Duration of moral rights

(1)

(2)

The rights conferred by Articles 105, 108 ad@® tontinue to subsist so
long as copyright subsists in the work.

The right conferred by Article 112 continues dobsist until 20 years
after a person’s death.

115 Consent and waiver of moral rights

(1)

(2)

It is not an infringement of any of the rigltenferred by this Chapter to
do any act to which the person entitled to thetrigis consented.

Any of the rights conferred by this Chapter nheywaived by instrument
in writing signed by the person giving up the right

(3) A waiver —

(@) may relate to a specific work, to works of adfied description or
to works generally, and may relate to existingutufe works; and

(b) may be conditional or unconditional and mayelxpressed to be
subject to revocation,

and if made in favour of the owner or prospectiwaer of the copyright

in the work or works to which it relates, it shiagdl presumed to extend to

his or her licensees and successors in title urdesantrary intention is

expressed.
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(4)

Nothing in this Chapter shall be construedxadueling the operation of
the general law of contract or estoppel in relatman informal waiver or
other transaction in relation to any of the rightsentioned in
paragraph (1).

116 Application of moral rights to joint works

(1)

(2)

®3)

(4)

®)

(6)

()

The right conferred by Article 105 is, in thase of a work of joint
authorship, a right of each joint author to be tdied as a joint author
and must be asserted in accordance with Articleldy0&ach joint author
in relation to himself or herself.

The right conferred by Article 108 is, in thase of a work of joint
authorship, a right of each joint author and hiser right is satisfied if
he or she consents to the treatment in question.

A waiver under Article 115 of those rights bgeojoint author does not
affect the rights of the other joint authors.

The right conferred by Article 112 is infringeth the circumstances
mentioned in that Article —

(@) by any false statement as to the authorship @fork of joint
authorship; and

(b) by the false attribution of joint authorshipriglation to a work of
sole authorship,

and such a false attribution infringes the rightegéry person to whom
authorship of any description is, whether righthywwongly, attributed.

Paragraphs (1) to (4) also apply (with any ssagy adaptations) in
relation to a film which was, or is alleged to hdeen, jointly directed,
as they apply to a work which is, or is allegedbty a work of joint
authorship.

For the purposes of paragraph (5), a film @rtly directed” if it is made
by the collaboration of 2 or more directors and ¢batribution of each
director is not distinct from that of the othereditor or directors.

The right conferred by Article 113 is, in thase of a work made in
pursuance of a joint commission, a right of eachrsge who
commissioned the making of the work, so that —

(@) the right of each is satisfied if he or shesmns to the act in
guestion; and

(b) a waiver under Article 115 by one of them dowd affect the
rights of the others.

117 Application of moral rights to parts of works

(1) The rights conferred by Articles 105 and 113lapn relation to the
whole or any substantial part of a work.
(2) The right conferred by Articles 108 and 112lgpp relation to the whole
or any part of a work.
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CHAPTER 6 — DEALINGS IN COPYRIGHT WORKS

118 Assignment and licences of copyright

119

(1)

)

®3)

(4)

Copyright is transmissible by assignment, Istamentary disposition or
by operation of law, as moveable property.

An assignment or other transmission of copyrighy be partial, that is,
limited so as to apply —

(@) to one or more, but not all, of the things to@yright owner has
the exclusive right to do;

(b) to part, but not the whole, of the period fdmigh the copyright is
to subsist.

An assignment of copyright is not effective esd it is in writing signed
by or on behalf of the assignor.

A licence granted by a copyright owner is bimgdbn every successor in
title to his or her interest in the copyright, ept@ purchaser in good
faith for valuable consideration and without notigactual or
constructive) of the licence, or a person deriviitte from such a
purchaser and references in this Part to doinghamytwith, or without,
the licence of the copyright owner shall be coresiraccordingly.

Prospective ownership of copyright

(1)

)

©)

Where by an agreement made in relation to éutapyright, and signed
by or on behalf of the prospective owner of theycigit, the prospective
owner purports to assign the future copyright (Whalr partially) to
another person, then if, on the copyright comintp iexistence, the
assignee or another person claiming under himiowbeld be entitled as
against all other persons to require the copyrighte vested in him or
her, the copyright shall vest in the assignee sroniher successor in the
title by virtue of this paragraph.

In this Part —

“future copyright” means copyright which will or macome into
existence in respect of a future work or class afrke or on the
occurrence of a future event;

“prospective owner” shall be construed accordiragig includes a person
who is prospectively entitled to copyright by vietof such an agreement
as is mentioned in paragraph (1).

A licence granted by a prospective owner ofyeight is binding on

every successor in title to his or her interestgarspective interest) in
the right, except a purchaser in good faith foughle consideration and
without notice (actual or constructive) of the hce or a person deriving
title from that purchaser, and references in thist Bo doing anything
with, or without, the licence of the copyright owrghall be construed
accordingly.
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121

122

Exclusive licences

The licensee under an exclusive licence has the smyhts against a successor
in title who is bound by the licence as he or sae &gainst the person granting
the licence.

Copyright to pass under will with unpublished verk

Where under a bequest (whether specific or generaperson is entitled,
beneficially or otherwise, to —

(& an original document or other material thingoreing or embodying a
literary, dramatic, musical or artistic work whickas not published
before the death of the testator; or

(b) an original material thing containing a souadarding or film which was
not published before the death of the testator,

the bequest shall, unless a contrary intentiondgated in the testator’s will or
a codicil to it, be construed as including the aagyt in the work in so far as
the testator was the owner of the copyright immtetiidbefore his or her death.

Presumption of transfer of rental right in caseof film production
agreement

(1) Where an agreement concerning film productioconcluded between an
author and a film producer, the author shall besymeed, unless the
agreement provides to the contrary, to have tramsieto the film
producer any rental right in relation to the filmsing by virtue of the
inclusion of a copy of the author’s work in thanrfil

(2) In this Article “author” means an author, orogpective author, of a
literary, dramatic, musical or artistic work.

(3) Paragraph (1) does not apply to any rentaltrighrelation to the film
arising by virtue of the inclusion in the film ohd screenplay, the
dialogue or music specifically created for and usetthe film.

(4)  Where this Article applies, the absence of &igre by or on behalf of the
author does not exclude the operation of Article(1L

(5) The reference in paragraph (1) to an agreementluded between an
author and a film producer includes any agreemawinly effect between
those persons, whether made by them directly outir intermediaries.

(6) Article 123 applies where there is a presumadsfer by virtue of this
Article as in the case of an actual transfer.

Right to equitable remuneration where rental rigfainsferred

123 Right to equitable remuneration where rental rght transferred

(1) Where an author to whom this Article applies f@nsferred his or her
rental right concerning a sound recording or a fitnthe producer of the
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(2)

®3)

(4)

®)

(6)

()

(8)

9)

sound recording or film, he or she retains the trighh equitable
remuneration for the rental.

The authors to whom this Article applies are —
(@) the author of a literary, dramatic, musicahdistic work; and
(b) the principal director of a film.

The right to equitable remuneration under thAidicle may not be
assigned by the author except to a collecting gpda the purpose of
enabling it to enforce the right on his or her bkha

Notwithstanding paragraph (3), the right to ieghle remuneration is
transmissible by testamentary disposition or byrafen of law as
moveable property and may be assigned or furttersinitted by any
person into whose hands it passes.

Equitable remuneration under this Article iyglale by the person for the
time being entitled to the rental right, that le person to whom the right
was transferred or any successor in title of hisers.

The amount payable by way of equitable remuiwras as agreed by or
on behalf of the persons by and to whom it is pbeabubject to
Article 124.

An agreement is of no effect in so far as ftpouts to exclude or restrict
the right to equitable remuneration under this dti

References in this Article to the transfer g€atal right by one person to
another include any arrangement having that eff@bgther made by
them directly or through intermediaries.

In this Article a “collecting society” meansaciety or other organization
which has as its main object, or one of its maifects, the exercise of
the right to equitable remuneration under this detion behalf of more
than one author.

124 Equitable remuneration: reference of amount tdicensing authority

(1)

(2)

®3)

In default of agreement as to the amount payhlyl way of equitable
remuneration under Article 123, the person by owkmm it is payable
may apply to the licensing authority to determime &mount payable.

A person by or to whom equitable remunerati®rpayable under that
Article may also apply to the licensing authority —

(a) tovary any agreement as to the amount payable;

(b) to vary any previous determination of the Isieg authority as to
that matter,

but except with the permission of the licensinghatty no such
application may be made within 12 months from théedf a previous
determination.

An order made on an application under parag(aphas effect from the
date on which it is made or such later date as beagpecified by the
licensing authority.
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(4)

©®)

(6)

On an application under this Article the licexgsauthority shall consider
the matter and make any order as to the methodlafilating and paying
equitable remuneration as the licensing authoriyy rdetermine to be
reasonable in the circumstances, taking into adabi@importance of the
contribution of the author to the film or soundasding.

Remuneration shall not be considered inequtatérely because it was
paid by way of a single payment or at the timeheftransfer of the rental
right.

An agreement is of no effect in so far as itgouts to prevent a person
questioning the amount of equitable remunerationtrrestrict the
powers of the licensing authority under this Asicl

Moral rights

125 Moral rights not assignable

The rights conferred by Chapter 5 are not assignabl

126 Transmission of moral rights on death

(1) On the death of a person entitled to the rigitferred by Article 105,
108 or 113 -

(@) the right passes to such person as he or shehydestamentary
disposition, specifically direct;

(b) if there is no such direction but the copyrightthe work in
guestion forms part of his or her estate, the rigldses to the
person to whom the copyright passes; and

(c) if, or to the extent that, the right does natsg under sub-
paragraph (a) or (b) it is exercisable by —

(i)  his or her executors, if he or she dies testst¢o his or her
moveable estate, or

(i)  his or her administrators, if he or she dietestate as to his
or her moveable estate.

(2) Where copyright forming part of a person’s &sgaasses in part to one
person and in part to another, as for example whdrequest is limited
so as to apply —

(&) to one or more, but not all, of the things topyright owner has
the exclusive right to do or authorize; or

(b) to part, but not the whole, of the period fdmieh the copyright is
to subsist,

any right which passes with the copyright by viraigaragraph (1) shall

be correspondingly divided.

(3) Where by virtue of paragraph (1)(a) or (b)ghtibecomes exercisable by
more than one person —
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()

(6)

(a) it may, in the case of the right conferred btigde 105, be asserted
by any of them;

(b) itis, in the case of the right conferred byiéle 108 or 113, a right
exercisable by each of them and is satisfied iaticl to any of
them if he or she consents to the treatment anaqtestion; and

(c) any waiver of the right in accordance with Ali 115 by one of
them does not affect the rights of the others.

A consent or waiver previously given or madedsi any person to whom
a right passes by virtue of paragraph (1).

Any infringement after a person’'s death of thight conferred by
Article 112 is actionable by —

(@) his or her executors, if he or she dies tesatdo his or her
moveable estate; or

(b)  his or her administrators, if he or she didsstate as to his or her
moveable estate.

Any damages recovered by executors or adma@ss by virtue of this

Article in respect of an infringement after a persadeath shall devolve
as part of that person’s estate as if the righaation had subsisted and
been vested in him or her immediately before hisesrdeath.

CHAPTER 7 — REMEDIES FOR INFRINGEMENT

Rights and remedies of copyright owner

127 Infringement actionable by copyright owner

(1) Aninfringement of copyright is actionable thetcopyright owner.

(2) In an action for infringement of copyright a&luch relief by way of
damages, injunctions, accounts or otherwise idablaito the plaintiff as
is available in respect of the infringement of atlyer property right.

(3) This Article has effect subject to the provisoof this Chapter.

128 Damages in action for infringement of copyright

(1) Where, in an action for infringement of copygit is shown that at the
time of the infringement the defendant did not knewd had no reason
to believe, that the copyright subsisted in thekwor which the action
relates, the plaintiff is not entitled to damagegiast him or her, but
without prejudice to any other remedy.

(2) The Court may, in an action for infringementcopyright, having regard
to all the circumstances, and in particular to —

(@) the flagrancy of the infringement; and
(b) any benefit accruing to the defendant by reasafn the
infringement,
award such additional damages as the justice afake may require.
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129 Order for delivery up of infringing copies, etc
(1) Where a person —

(@) has an infringing copy of a work in his or Ipaissession, custody
or control in the course of a business; or

(b) has in his or her possession, custody or cbraro article
specifically designed or adapted for making comita particular
copyright work, knowing or having reason to beligbhat it has
been or is to be used to make infringing copies,

the owner of the copyright in the work may applythe Court for an
order that the infringing copy or article be detie® up to him or her or to
any other person the Court may direct.

(2) An application shall not be made after the efithe period specified in
Article 130.

(3) An Order shall not be made unless the Courtesaér it appears to the
Court that there are grounds for making, an ordeleu Article 143.

(4) A person to whom an infringing copy or othetice is delivered up in
pursuance of an order under this Article shall,ai order under
Article 143 is not made, retain it pending the magkof an order, or the
decision not to make an order, under that Article.

(5) Nothing in this Article affects any other powsrthe Court.

130 Period after which remedy of delivery up not aailable under Article 129

(1) Subject to paragraphs (2) and (3), an apptipafor an order under
Article 129 may not be made after the end of th@opeof 10 years from
the date on which the infringing copy or articleguestion was made.

(2) If during the whole or part of the period sgiied in paragraph (1) the
copyright owner is —

(@) under a disability; or

(b) prevented by fraud or concealment from discogerthe facts
entitling him or her to apply for an order,

an application may be made at any time before tlieod the period of
10 years from the date on which he or she ceasbd tmder a disability

or, as the case may be, could with reasonableeditig have discovered
those facts.

(3) For the purposes of paragraph (2) a persorl bhatreated as under a
disability while he or she is under the age of &8rg or is of unsound
mind.

131 Right to seize infringing copies, etc.

(1) An infringing copy of a work which is found exged or otherwise
immediately available for sale or hire, and in exdpof which the
copyright owner would be entitled to apply for amder under
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(2)

®3)

(4)

©®)

(6)

Article 129, may be seized and detained by him er &r a person
authorized by him or her.

The right to seize and detain conferred by granah (1) is exercisable
subject to the following conditions and is subjextany decision of the
Court under Article 143.

Before anything is seized under this Articldic® of the time and place
of the proposed seizure must be given to the Cabfebf the parish in
which the proposed seizure is to take place.

A person may for the purpose of exercising tilgat conferred by this

Article enter premises to which the public haveesscbut may not seize
anything in the possession, custody or control pkeeson at his or her
permanent or regular place of business, and mays®any force.

At the time when anything is seized under thiscle there shall be left
at the place where it was seized a notice in tesguibed form containing
the prescribed particulars as to the person by wiioom whose authority
the seizure is made and the grounds on whichniiaide.

In this Article “premises” includes land, buids, moveable structures,
vehicles, vessels, aircraft and hovercratft.

Rights and remedies of exclusive licensee

132 Rights and remedies of exclusive licensee

(1)

()

®3)

An exclusive licensee has, except against dpgright owner, the same
rights and remedies in respect of matters occumitey the grant of the
licence as if the licence had been an assignment.

The exclusive licensee’s rights and remediescancurrent with those of
the copyright owner, and references in the relepamtisions of this Part
to the copyright owner shall be construed accoiging

In an action brought by an exclusive licensgeviptue of this Article a
defendant may avail himself or herself of any defewhich would have
been available to him or her if the action had bbeeought by the
copyright owner.

133 Certain infringements actionable by a non-exchive licensee

(1) A non-exclusive licensee may bring an actiom fofringement of
copyright if —
(@ the infringing act was directly connected tpreor licensed act of
the licensee; and
(b)  the licence —
() is in writing and is signed by or on behalf thie copyright
owner, and
(i) expressly grants the non-exclusive license@ht of action
under this Article.
Page - 130 States &

P.141/2010 of Jersey



Draft Intellectual Property (Unregistered Righti@r&ey)

Law 201-

Article 134

(2)

®3)

(4)

()

(6)

In an action brought under this Article, thenrexclusive licensee shall
have the same rights and remedies available to dvinher as the
copyright owner would have had if he or she hadibht the action.

The rights granted under this Article are corent with those of the
copyright owner and references in the relevantiprans of this Part to
the copyright owner shall be construed accordingly.

In an action brought by a non-exclusive licenbg virtue of this Article
a defendant may avail himself or herself of anyedeé which would
have been available to him or her if the action hadn brought by the
copyright owner.

Paragraphs (1) to (4) of Article 134 shall gppb a non-exclusive
licensee who has a right of action by virtue o tArticle as they apply to
an exclusive licensee.

In this Article a “non-exclusive licensee” maatie holder of a licence
authorizing the licensee to exercise a right whignains exercisable by
the copyright owner.

134 Exercise of concurrent rights

(1)

(2)

©)

(4)

Where an action for infringement of copyriglmoight by the copyright
owner or, as the case may be, an exclusive licerddates (wholly or

partly) to an infringement in respect of which thewe concurrent rights
of action, the copyright owner or the exclusiveetisee may not, without
the leave of the Court, proceed with the actioresmlthe other is either
joined as a plaintiff or added as a defendant.

A copyright owner or exclusive licensee whadded as a defendant in
pursuance of paragraph (1) is not liable for anstca the action unless
he or she takes part in the proceedings.

Paragraphs (1) and (2) do not affect the gngntf the interlocutory
relief on an application by a copyright owner oclesive licensee alone.

Where an action for infringement of copyrightlirought which relates
(wholly or partly) to an infringement in respect which the copyright
owner and an exclusive licensee have or had cagmurights of action —

(@) the Court shall in assessing damages taketdount —
() the terms of the licence, and

(i) any pecuniary remedy already awarded or atsiglao either
of them in respect of the infringement;

(b)  no account of profits shall be directed if avaed of damages has
been made, or an account of profits has been daent favour of
the other of them in respect of the infringemend a

(c) the Court shall, if an account of profits isedited, apportion the
profits between them as the Court considers jugijest to any
agreement between them,

and these provisions apply whether or not the dgbtyowner and the
exclusive licensee are both parties to the action.
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The copyright owner shall notify any exclusideeensee having
concurrent rights before applying for an order undeticle 129 or

exercising the right conferred by Article 131, a&heé Court may on the
application of the licensee make such order undéclé 129 or, as the
case may be, prohibiting or permitting the exerdisethe copyright
owner of the right conferred by Article 131, ashinks fit having regard
to the terms of the licence.

Remedies for infringement of moral rights

135 Remedies for infringement of moral rights

(1)

(2)

An infringement of a right conferred by Chapeis actionable as a
breach of statutory duty owed to the person edtitbethe right.

In proceedings for infringement of the righinéarred by Article 108 the
Court may, if it thinks it is an adequate remedythe circumstances,
grant an injunction on terms prohibiting the doioigany act unless a
disclaimer is made, in such terms and in such nraasmenay be approved
by the Court, dissociating the author or directonf the treatment of the
work.

Presumptions in proceedings

136 Presumptions relevant to literary, dramatic, msical and artistic works

(1)

(2)

®3)

(4)

The following presumptions apply in proceedirigsught by virtue of
this Chapter with respect to a literary, dramatiasical or artistic work.

Where a name purporting to be that of the auippeared on copies of
the work as published or on the work when it wadlenahe person
whose name appeared shall be presumed, until titeacpis proved —

(a) to be the author of the work; and

(b) to have made it in circumstances not falling thum
Article 24(2), 182, 183, 184 or 188.

In the case of a work alleged to be a work ointj authorship,
paragraph (2) applies in relation to each persteged to be one of the
authors.

Where no name purporting to be that of the @usippeared as mentioned

in paragraph (2) but —

(a) the work qualifies for copyright protection tiytue of Article 22;
and

(b) aname purporting to be that of the publishgreared on copies of
the work as first published,

the person whose name appeared shall be presumtédhe contrary is
proved, to have been the owner of the copyrighttheg time of
publication.
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®)

If the author of the work is dead or the idnof the author cannot be
ascertained by reasonable inquiry, it shall beymesl, in the absence of
evidence to the contrary —

(a) that the work is an original work; and

(b) that the plaintiff's allegations as to what vias first publication of
the work and as to the country of first publicatare correct.

137 Presumptions relevant to sound recordings, filsnand computer programs

(1)

)

®3)

(4)

In proceedings brought by virtue of this Chaptéh respect to a sound
recording, where copies of the recording as isgoetthe public bear a
label or other mark stating —

(a) that a named person was the owner of copyiigtite recording at
the date of issue of the copies; or

(b) that the recording was first published in ac#igd year or in a
specified country,

the label or mark shall be admissible as evideridbeofacts stated and
shall be presumed to be correct until the contiaproved.

In proceedings brought by virtue of this Chaptéth respect to a film,
where copies of the film as issued to the publarlzestatement —

(a) that a named person was the director or prachidae film;

(b) that a named person was the principal dired¢ta,author of the
screenplay, the author of the dialogue or the campof music
specifically created for and used in the film;

(c) that a named person was the owner of the ogiplyim the film at
the date of issue of the copies; or

(d) that the film was first published in a speddfigear or in a specified
country,

the statement shall be admissible as evidenceedhttis stated and shall
be presumed to be correct until the contrary isgdo

In proceedings brought by virtue of this Chaptgdth respect to a
computer program, where copies of the programsaeed to the public
in electronic form bearing a statement —

(a) that a named person was the owner of copynigtite program at
the date of issue of the copies; or

(b) that the program was first published in a dpeticountry or that
copies of it were first issued to the public inottenic form in a
specified year,

the statement shall be admissible as evidenceedtits stated and shall

be presumed to be correct until the contrary isgdo

The presumptions in paragraphs (1), (2) and gBply equally in
proceedings relating to an infringement allegedhdwe occurred before
the date on which the copies were issued to thikgub
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(5) In proceedings brought by virtue of this Chaptéth respect to a film,
where the film as shown in public or communicatedhie public bears a
statement —

(a) that a named person was the director or prachidae film;

(b) that a named person was the principal direofothe film, the
author of the screenplay, the author of the disdogu the
composer of music specifically created for and usdHde film; or

(c) that a named person was the owner of copyrighthe film
immediately after it was made,

the statement shall be admissible as evidenceedhttis stated and shall
be presumed to be correct until the contrary isgdo

(6) The presumption in paragraph (5) applies egualbroceedings relating
to an infringement alleged to have occurred befloeedate on which the
film was shown in public or communicated to the lpub

(7)  For the purposes of this Article, a statembat & person was the director
of a film shall be taken, unless a contrary indarappears, as meaning
that he or she was the principal director of tha.fi

138 Presumptions relevant to works subject to Crowor States copyright
In proceedings brought by virtue of this Chaptethwiespect to a literary,
dramatic or musical work in which States Assemladgyeight, States copyright
or Crown copyright subsists, where there appeangrioted copies of the work
a statement of the year in which the work was prgtlished commercially, that
statement shall be admissible as evidence of the dtated and shall be
presumed to be correct in the absence of evidenttetcontrary.
Offences
139 Offences of making or dealing with infringing #icles, etc.
(1) A person shall be guilty of an offence who, heitit the licence of the
copyright owner —
(@) makes for sale or hire;
(b) imports into Jersey otherwise than for his ar Iprivate and
domestic use;
(c) possesses in the course of a business witleva & committing
any act infringing the copyright;
(d) inthe course of a business —
(i) sells or lets for hire,
(i) offers or exposes for sale or hire,
(i) exhibits in public, or
(iv) distributes; or
(e) distributes otherwise than in the course ofusiress to such an
extent as to affect prejudicially the owner of dopyright,
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(2)

®3)

(4)

()

(6)

()

(8)

9)

an article which is, and which he or she knowsa® teason to believe is,
an infringing copy of a copyright work.

A person shall be guilty of an offence who —

(@) makes an article specifically designed or astapior making
copies of a particular copyright work; or

(b) has such an article in his or her possession,

knowing or having reason to believe that it is ©® bsed to make
infringing copies for sale or hire or for use i ttourse of a business.

A person who infringes copyright in a work bynemunicating the work
to the public —

(@) inthe course of a business; or

(b) otherwise than in the course of a businessith in extent as to
affect prejudicially the owner of the copyright,

shall be guilty of an offence if he or she knowshas reason to believe
that, by doing so, he or she is infringing copytighthat work.

Where copyright is infringed (otherwise than Mbgception of a
communication to the public) by —

(a) the public performance of a literary, dramatienusical work; or
(b) the playing or showing in public of a soundamting or film,

any person who caused the work to be so perforpleged or shown
shall be guilty of an offence if he or she knewhad reason to believe
that copyright would be infringed.

A person guilty of an offence against paragrépta), (b), (d)(iv) or (e)
or paragraph (3) shall be liable to imprisonment doterm of 10 years
and to a fine.

A person guilty of any other offence againss #rticle shall be liable to
imprisonment for a term of 6 months and to a fifelevel 4 on the
standard scale.

Articles 136 to 138 do not apply to proceedifigis an offence against
this Article, but without prejudice to their apg@ibon in proceedings for
an order under Article 140.

Where an offence against this Article committeda limited liability
partnership or body corporate is proved to haven lmeenmitted with the
consent or connivance of —

(&) a person who is a partner of the partnershiglirector, manager,
secretary or other similar officer of the body amaie; or

(b) any person purporting to act in any such capaci

the person shall also be guilty of the offence &alle in the same
manner as the partnership or body corporate t@émalty provided for
that offence.

Where the affairs of a body corporate are madaly its members,
paragraph (8) shall apply in relation to acts aethdlts of a member in
connection with the member’s functions of managerasrif the member
were a director of the body corporate.
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140 Order for delivery up of infringing copies, etcin criminal proceedings

(1)

)

®3)

(4)

®)

(6)

The court before which proceedings are broagjatinst a person for an
offence against Article 139 may, if satisfied thathe time of his or her
arrest or charge —

(@) the person had in his or her possession, cpgio@ontrol in the
course of a business an infringing copy of a catrivork; or

(b) the person had in his or her possession, cystodcontrol an
article specifically designed or adapted for makoapies of a
particular copyright work, knowing or having reagorbelieve that
the article had been or was to be used to makiadirfig copies,

order that the infringing copy or article be deteg@ up to the copyright
owner or to such other person as the court directs.

For this purpose a person shall be treatedhasged with an offence
when he or she is orally charged or is served avslhmmons.

An order may be made by the court of its owntiam or on an
application by or on behalf of the Attorney Genevalby the person
presenting the case, and may be made whether otheoperson is
convicted of the offence, but shall not be made —

(a) after the end of the period of 10 years froe dlate on which the
infringing copy or article in question was made; or

(b) if it appears to the court unlikely that angler will be made under
Article 143.

An appeal lies to the Court from an order madeder this Article by the
Magistrate’s Court.

A person to whom an infringing copy or othetiche is delivered up in
pursuance of an order under this Article shallineitgpending the making
of an order, or the decision not to make an ondleder Article 143.

Nothing in this Article affects the powers ofcaurt as to forfeiture in
criminal proceedings under any other enactment.

Importation of infringing copies

141 Infringing copies may be treated as prohibitedoods

(1)

)

®3)

The owner of the copyright in a published Bigr, dramatic or musical
work may give notice in writing to the Agent of thepots —

(@) that he or she is the owner of the copyrighhexwork; and

(b) that he or she requests the Agent of the Impkts a period
specified in the notice, to treat as prohibited dgpgprinted copies
of the work which are infringing copies.

The period specified in a notice under paragi@) shall not exceed
5 years and shall not extend beyond the perioadvfoch copyright is to
subsist.

The owner of the copyright in a sound recordindilm may give notice
in writing to the Agent of the Impbts —
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(4)

©)

(6)

()

(@) that he or she is the owner of the copyrighh@&work;

(b) that infringing copies of the work are expedearrive in Jersey at
a time and place specified in the notice; and

(c) that he or she requests the Agent of the Imipdtieat the copies as
prohibited goods.

When a notice is in force under this Article timportation of goods to
which the notice relates, otherwise than by a pefsohis or her private
and domestic use, shall, subject to paragraphsn@®)6), be prohibited.

The Agent of the Impdts may treat as prohibigedds only infringing
copies of works which arrive in Jersey —

(a) from outside the protected area; or

(b)  from within the protected area but not havirgib entered for free
circulation.

This Article does not apply to goods placeddngxpected to be placed
in, one of the situations referred to in Articld)16f Council Regulation
(EC) No. 1383/2003 concerning customs action ag@goeds suspected
of infringing certain intellectual property rightsxd the measures to be
taken against goods found to have infringed sughtsj in respect of
which an application may be made under Article ®fithat Regulation.

A person shall not, by reason of the prohibitismder this Article of the
importation of goods, be liable to any penalty ottian forfeiture of the
goods.

142 Orders supplementing Article 141

(1) The Minister for Home Affairs may by Order pecabe the form in which
notice is to be given under Article 141 and requirgperson giving
notice —

(@) to furnish the Agent of the Imp6ts with thedmnce specified in
the Order, either on giving notice or when the goatk imported,
or at both those times; and

(b) to comply with such other conditions as maysbpecified in the
Order.

(2) The Order may, in particular, require a pergmmng such a notice —

(a) to pay the prescribed fee, if any;

(b) to give such security as may be specified gpeet of any liability
or expense which the Agent of the Impdts may indur
consequence of the notice by reason of the detenfiany article
or anything done to an article detained; and

(c) to indemnify the Agent of the Impdts againsatthiability or
expense, whether security has been given or not.
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143 Order as to disposal of infringing copy or othearticle

(1)

(2)

®3)

(4)

()

(6)

()

(8)

An application may be made to the Court foroagher that an infringing
copy or other article, delivered up in pursuanceaaof order under
Article 129 or 140 or seized and detained in pumsaaof the right
conferred by Article 131, shall be —

(a) forfeited to the copyright owner; or
(b)  destroyed or otherwise dealt with as the Coay think fit,

or for a decision that no such order should be made

In considering what order (if any) should bedeathe Court shall
consider whether other remedies available in airador infringement
of copyright would be adequate to compensate tlpgraght owner and
to protect his or her interests.

Provision shall be made by rules of court ahéoservice of the notice on
a person having an interest in the copy or oth8cleyr and any such
person is entitled —

(&) to appear in proceedings for an order undsrAhiicle, whether or
not he or she was served with notice; and

(b) to appeal against any order made, whether @rheoor she
appeared.

An order under this Article shall not take effentil the end of the period
specified by rules of court within which noticearf appeal may be given
or, if before the end of that period notice of agdpe duly given, until the
final determination or abandonment of the appeal.

Where there is more than one person interd@staccopy or other article,
the Court shall make such order as it thinks just may (in particular)
direct that the copy or article be sold, or otheewvtdealt with, and the
proceeds divided.

If the Court decides that no order should belenander this Article, the
person in whose possession, custody or controtdipg or other article
was before being delivered up or seized is entitbeits return.

References in this Article to a person havingréerest in a copy or other
article, include any person in whose favour an oaild be made in
respect of it under —

(@) this Article;

(b)  Article 321;

(c) Article 377; or

(d) Article 29(3) of the Trade Marks (Jersey) La@D&".

The power in the Royal Court (Jersey) Law 9#&8make rules of court
shall include the power to make rules for the pagsoof this Article.
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144  Forfeiture of infringing copies, etc.

(1)

)

®3)

(4)

®)

(6)

()

(8)

9)

Where there have come into the possessionyoparson in connection
with the investigation or prosecution of a relevaffiénce —

(a) infringing copies of a copyright work; or

(b) articles specifically designed or adapted fakmg copies of a
particular copyright work,

that person may apply under this Article for aneorfibr the forfeiture of
the infringing copies or articles.

For the purposes of this Article “relevant oife” means —
(@) an offence against Article 139; or
(b) an offence involving dishonesty or deception.

An application under this Article may be made —

(&) where proceedings have been brought in anyt doua relevant
offence relating to some or all of the infringingpies or articles,
to that court; or

(b)  where no application for the forfeiture of timéringing copies or
articles has been made under sub-paragraph (g tdagistrate’s
Court.

On an application under this Article, the cahtll make an order for the
forfeiture of any infringing copies or articles gnf it is satisfied that a
relevant offence has been committed in relatioth&infringing copies
or articles.

A court may infer for the purposes of this &ldi that such an offence has
been committed in relation to any infringing cop@sarticles if it is
satisfied that such an offence has been committeelation to infringing
copies or articles which are representative of itlienging copies or
articles in question (whether by reason of beinthefsame design or part
of the same consignment or batch or otherwise).

Any person aggrieved by an order made undes taiticle by the
Magistrate’s Court, or by a decision by that cowt to make such an
order, may appeal against that order or decisighegdroyal Court.

An order under this Article may contain sucbyision as appears to the
court to be appropriate for delaying the coming ifdrce of the order
pending the making and determination of any appeakpplication to
state a case.

Subject to paragraph (9), where any infringicmpies or articles are
forfeited under this Article they shall be destrdyi@ accordance with
such directions as the court may give.

On making an order under this Article the coomay direct that the
infringing copies or articles to which the ordefates shall (instead of
being destroyed) be forfeited to the owner of tbpycight in question or
dealt with in such other way as the court considemopriate.
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CHAPTER 8 — COPYRIGHT LICENSING

145 Copyright licensing schemes and licensing bodie

(1)

(2)

®3)

(4)

()

In this Part a “licensing scheme” means a sehsetting out —

(@) the classes of case in which the operator efsttheme, or the
person on whose behalf he or she acts, is willingrant copyright
licences; and

(b) the terms on which licences would be grantethose classes of
case,

and for this purpose a “scheme” includes anythimghie nature of a
scheme, whether described as a scheme or as faorabfy any other
name.

In this Part “licensing body” means a societyther organization which
has as its main object, or one of its main objettis, negotiation or
granting, either as owner or prospective owneragycght or as agent
for him or her, of copyright licences, and whosgeots include the
granting of licences covering works of more thae aathor.

In this Article “copyright licences” means lioees to do, or authorize the
doing of, any of the acts restricted by copyright.

References in this Chapter to licences or Boemn schemes covering
works of more than one author do not include liesnor schemes
covering only —

(@) a single collective work or collective works which the authors
are the same; or

(b)  works made by, or by employees of, or commissibby, a single
individual, firm, company or group of companies.

For the purpose of paragraph (4)(b), a groupcarhpanies means a
holding company and its subsidiaries, within theameg of Article 2 of
the Companies (Jersey) Law 1991

146 Licensing schemes to which Articles 147 to 18pply

Articles 147 to 152 apply to licensing schemes Wwlace operated by licensing
bodies and cover works of more than one authoigrsas they relate to licences

for —
(a) copying the work;
(b) rental of copies of the work to the public;
(c) performing, showing or playing the work in pigblor
(d) communicating the work to the public,
and references in those Articles to a licensingeseh shall be construed
accordingly.
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147 Reference of proposed licensing scheme to liserg authority

(1)

(2)

®3)

(4)

The terms of a licensing scheme proposed topgeeated by a licensing
body may be referred to the licensing authorityabyorganization which
claims to be representative of persons claiming tthey require licences
in cases of a description to which the scheme wapgly, either

generally or in relation to any description of case

The licensing authority shall first decide wiet to entertain the
reference, and may decline to do so on the grobatithe reference is
premature.

If the licensing authority decides to entertthe reference the licensing
authority shall consider the matter referred andensuch order, either

confirming or varying the proposed scheme, eitferegally or so far as

it relates to cases of the description to whichréference relates, as the
licensing authority may determine to be reasonatbilee circumstances.

The order may be made so as to be in forcdimtiy or for such period
as the licensing authority may determine.

148 Reference of licensing scheme to licensing aathy

(1)

)

®3)

(4)

If while a licensing scheme is in operationispdte arises between the
operator of the scheme and —

(&) a person claiming that he or she requiresendie in a case of a
description to which the scheme applies; or

(b) an organization claiming to be representativeuch persons,

that person or organization may refer the schemeh# licensing
authority in so far as it relates to cases of tlescription.

A scheme which has been referred to the liognauthority under this
Article shall remain in operation until proceedings the reference are
concluded.

The licensing authority shall consider the meraih dispute and make
such order, either confirming or varying the schesodar as it relates to
cases of the description to which the referencatas| as the licensing
authority may determine to be reasonable in theupistances.

The order may be made so as to be in forcdimtidy or for any period
the licensing authority determines.

149 Further reference of scheme to licensing authiby

(1) Where the licensing authority has on a previaisrence of a licensing
scheme under Article 147 or 148 or under this Agtienade an order
with respect to the scheme, then, while the oreerains in force —

(@) the operator of the scheme;
(b) a person claiming that he or she requiresemtie in a case of the
description to which the order applies; or
(c) an organization claiming to be representativeuch persons,
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150

(2)

®3)

(4)

()

may refer the scheme again to the licensing aughsoi far as it relates to
cases of that description.

A licensing scheme shall not, except with tkeengssion of the licensing
authority, be referred again to the licensing autyhon respect of the
same description of cases —

(@) within 12 months from the date of the order the previous
reference; or

(b) if the order was made so as to be in forceltsmonths or less,
until the last 3 months before the expiry of thdewr

A scheme which has been referred to the liognauthority under this
Article shall remain in operation until proceedings the reference are
concluded.

The licensing authority shall consider the meraih dispute and make
such order, either confirming, varying or furtherying the scheme so
far as it relates to cases of the description tihvthe reference relates,
as the licensing authority may determine to be amalle in the
circumstances.

The order may be made so as to be in forcdimtédy or for such period
as the licensing authority may determine.

Application for grant of licence in connectiorwith licensing scheme

(1)

(2)

©)

(4)

A person who claims, in a case covered by eniing scheme, that the
operator of the scheme has refused to grant hitneoror procure the

grant to him or her of a licence in accordance Wit scheme, or has
failed to do so within a reasonable time after geasked, may apply to
the licensing authority.

A person who claims, in a case excluded froltensing scheme, that

the operator of the scheme either —

(@) has refused to grant him or her a licence ocyme the grant to him
or her of a licence, or has failed to do so, withireasonable time
of being asked, and that in the circumstancesuihigasonable that
a licence should not be granted; or

(b)  proposes terms for a licence which are unrestden
may apply to the licensing authority.

A case shall be regarded as excluded fromenging scheme for the

purposes of paragraph (2) if —

(a) the scheme provides for the grant of licenagsjest to terms
excepting matters from the licence and the casevdthin such an
exception; or

(b) the case is so similar to those in which tlerces are granted
under the scheme that it is unreasonable thabiildmot be dealt
with in the same way.

If the licensing authority is satisfied thaetblaim is well-founded, the
licensing authority shall make an order declaringttin respect of the
matters specified in the order, the applicant ttled to a licence on such
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®)

terms as the licensing authority may determine o dpplicable in
accordance with the scheme or, as the case may Ibe, reasonable in
the circumstances.

The order may be made so as to be in forcdimtiy or for such period
as the licensing authority may determine.

151 Application for review of order as to entitlemat to licence

(1)

)

®3)

Where the licensing authority has made an oudeler Article 150 that a
person is entitled to a licence under a licensicliese, the operator of
the scheme or the original applicant may applyhtlicensing authority
to review the order.

An application shall not be made under pardy(ap, except with the
permission of the licensing authority —

(a) within 12 months from the date of the orderpbthe decision on a
previous application under this Article; or

(b) if the order was made so as to be in forcelfomonths or less, or,
as a result of the decision on a previous apptinatinder this
Article, is due to expire within 15 months of tldcision, until the
last 3 months before the expiry date.

The licensing authority shall on an applicationreview confirm or vary
the authority’'s order as the licensing authorityyndetermine to be
reasonable having regard to the terms applicabbcaordance with the
licensing scheme or, as the case may be, the citamees of the case.

152 Effect of order of licensing authority as to tensing scheme

(1)

(2)

A licensing scheme which has been confirmedasied by the licensing
authority —

(@) under Article 147; or
(b)  under Article 148 or 149,

shall be in force or, as the case may be, remaop@ration, so far as it
relates to the description of case in respect athwthe order was made,
so long as the order remains in force.

While the order is in force a person who, icege of a class to which the
order applies —

(a) pays to the operator of the scheme any charggable under the
scheme in respect of a licence covering the casgiédstion or, if
the amount cannot be ascertained, gives an undegta& the
operator to pay them when ascertained; and

(b) complies with the other terms applicable tohsaclicence under
the scheme,

shall be in the same position, as regards infrireggrof copyright, as if
he or she had at all material times been the haflarlicence granted by
the owner of the copyright in question in accoragawith the scheme.
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®3)

(4)

®)

(6)

()

The licensing authority may direct that theestdso far as it varies the
amount of charges payable, has effect from a daftards that on which it
is made, but not earlier than the date on whichréference was made, or
if later, on which the scheme came into operation.

If a direction under paragraph (3) is made —

(@) any necessary repayments, or further paymehtd] be made in
respect of charges already paid; and

(b) the reference in paragraph (2)(a) to the clsapgyable under the
scheme shall be construed as a reference to tingeshso payable
by virtue of the order.

A direction under paragraph (3) may not be matiere paragraph (6)
applies.

An order of the licensing authority under Algid48 or 149 made with
respect to a scheme which is notified for any psepo accordance with
Article 180 has effect, so far as it varies theesold by reducing the
charges payable for licences, from the date ontwtfie reference was
made to the licensing authority.

Where the licensing authority has made an outeler Article 150 and
the order remains in force, the person in whoseuathe order is made
shall if he or she —

(&) pays to the operator of the scheme any chapggsble in
accordance with the order or, if the amount catw@oascertained,
gives an undertaking to pay the charges when asced; and

(b)  complies with the other terms specified in dinéer,
be in the same position as regards infringemerdopfright as if he or

she had at all material times been the holder lafemce granted by the
owner of the copyright in question on the termscHjge in the order.

References and applications with respect to licenby licensing bodies

153 Licences to which Articles 154 to 157 apply

Articles 154 to 157 apply to licences which arenged by a licensing body
otherwise than in pursuance of a licensing schentecaver works of more
than one author, so far as they authorize —

@)
(b)
(€)
(d)

copying the work;
rental of copies of the work to the public;
performing, showing or playing the work in pigblor

communicating the work to the public,

and references in those Articles to a licence diemtionstrued accordingly.

154 Reference to licensing authority of proposeddence

(1)

The terms on which a licensing body proposegrémt a licence may be
referred to the licensing authority by the prospedicensee.
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(2)

®3)

(4)

The licensing authority shall first decide wiet to entertain the
reference, and may decline to do so on the grobatithe reference is
premature.

If the licensing authority decides to entertthe reference the licensing
authority shall consider the terms of the propdgszhce and make such
order, either confirming or varying the terms, ason she may determine
to be reasonable in the circumstances.

The order may be made so as to be in forcdimtidy or for such period
as the licensing authority may determine.

155 Reference to licensing authority of expiring ence

(1)

(2)

®3)

(4)

(®)

A licensee under a licence which is due to gy effluxion of time or
as a result of notice given by the licensing boohgy apply to the
licensing authority on the ground that it is unoeable in the
circumstances that the licence should cease to foede.

Such an application may not be made until #8 8 months before the
licence is due to expire.

A licence in respect of which an applicatiomdenparagraph (1) has been
made to the licensing authority shall remain in rafien until
proceedings on the application are concluded.

If the licensing authority finds the applicatiovell-founded, the licensing
authority shall make an order declaring that therlsee shall continue to
be entitled to the benefit of the licence on sumtms as the licensing
authority may determine to be reasonable in theupistances.

An order of the licensing authority under tAigicle may be made so as
to be in force indefinitely or for such period de tlicensing authority
may determine.

156 Application for review of order as to licence

(1)

()

®3)

Where an order has been made under Articledt5855, the licensing
body or the person entitled to the benefit of theéeo may apply to the
licensing authority to review the order.

An application shall not be made, except witle {permission of the
licensing authority —

(@) within 12 months from the date of the ordepbthe decision on a
previous application under this Article; or

(b) if the order was made so as to be in forcelfomonths or less, or,
as a result of the decision on a previous apptinatinder this
Article, is due to expire within 15 months of tlicision, until the
last 3 months before the expiry date.

The licensing authority shall, on an applicatior review, confirm or
vary the order to which the application relateghaslicensing authority
may determine to be reasonable in the circumstances
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157 Effect of order of licensing authority as to tence

(1) Where the licensing authority has made an andder Article 154 or 155
and the order remains in force, the person entittethe benefit of the
order shall if he or she —

(a) pays to the licensing body any charges payabdecordance with
the order or, if the amount cannot be ascertairggdes an
undertaking to pay the charges when ascertained; an

(b)  complies with the other terms specified in dinéer,

be in the same position as regards infringememopiright, as if he or
she had at all material times been the holder lafemce granted by the
owner of the copyright in question on the termscHjgs in the order.

(2) The benefit of the order may be assigned —

(@) in the case of an order under Article 154, sfignment is not
prohibited under the terms of the licensing auth@riorder; and

(b) in the case of an order under Article 155, 96ignment was not
prohibited under the terms of the original licence.

(3) The licensing authority may direct that an ondieder Article 154 or 155,
or an order under Article 156 varying such an arderfar as it varies the
amount of charges payable, has effect from a deftad that on which it
is made, but not earlier than the date on which tkierence or
application was made or, if later, on which thetice was granted or, as
the case may be, was due to expire.

(4) If adirection is made under paragraph (3) —

(@) any necessary repayments, or further paymehtd] be made in
respect of charges already paid; and

(b) the reference in paragraph (1)(a) to the clsargayable in
accordance with the order shall be construed, wttereorder is
varied by a later order, as a reference to thegelsaso payable by
virtue of the later order.

Factors to be taken into account in certain classfesase

158 General considerations: unreasonable discrimirni@n

In determining what is reasonable on a referencepmlication under this
Chapter relating to a licensing scheme or licetioe,licensing authority shall
have regard to —

(a) the availability of other schemes, or the grantof other licences, to
other persons in similar circumstances; and

(b)  the terms of those schemes or licences,

and shall exercise its powers so as to securethieaé is no unreasonable

discrimination between licensees, or prospectisenisees, under the scheme or
licence to which the reference or application edaand licensees under other
schemes operated by, or other licences grantetthdgame person.
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159 Licences for reprographic copying

Where a reference or application is made to thenilmg authority under this
Chapter relating to the licensing of reprograptopying of published literary,
dramatic, musical or artistic works, or the typgunaal arrangement of
published editions, the licensing authority shalvéregard to —

(@

(b)
(©)

the extent to which published editions of therkvin question are
otherwise available;

the proportion of the work to be copied; and
the nature of the use to which the copiesikedylto be put.

160 Licences for educational establishments in respt of works included in
broadcasts

(1)

(2)

This Article applies to references or applicai under this Chapter
relating to licences for the recording by or on détof educational
establishments of broadcasts which include copyrigbrks, or the
making of copies of such recordings, for educatiponaposes.

The licensing authority shall, in consideringat charges (if any) should
be paid for a licence, have regard to the extewhmh the owners of
copyright in the works included in the broadcastehalready received, or
are entitled to receive, payment in respect of tinelusion.

161 Licences to reflect conditions imposed by pronters of events

(1)

)

®3)

This Article applies to references or applicas under this Chapter in
respect of licences relating to sound recordintyasfor broadcasts which
include, or are to include, any entertainment beoevent.

The licensing authority shall have regard tg aonditions imposed by
the promoters of the entertainment or other evedt @ particular, the
licensing authority shall not hold a refusal oddee to grant a licence to
be unreasonable if it could not have been grantedistently with those
conditions.

Nothing in this Article shall require the licgng authority to have regard
to any of the conditions referred to in paragrahir{ so far as they —

(a) purport to regulate the charges to be impaseédspect of the grant
of licences; or

(b) relate to payments to be made to the promaik@y event in
consideration of the grant of facilities for makitige recording,
film or broadcast.

162 Licences to reflect payments in respect of undging rights

(1)

In considering what charges should be paidgflicence on a reference or
application under this Chapter relating to licenfmesthe rental of copies
of a work, the licensing authority shall take istccount any reasonable
payments which the owner of the copyright in theknis liable to make
in consequence of either the granting of the lieenar of the acts
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authorized by the licence, to owners of copyrightniorks included in
that work.

(2) On any reference or application under this @ragelating to licensing in

respect of the copyright in sound recordings, filorsbroadcasts, the
licensing authority shall take into account, in sidering what charges
should be paid for a licence, any reasonable patgnerhich the

copyright owner is liable to make in consequencéhefgranting of the
licence, or of the acts authorized by the licenicerespect of any
performance included in the recording, film or luoast.

163 Licences in respect of works included in re-tr@smissions

164

165

(1)

)

®3)

This Article applies to references or applicai under this Chapter
relating to licences to include in a broadcast —

(a) literary, dramatic, musical or artistic works;
(b)  sound recordings of films,

where one broadcast (the “first transmission”) by, reception and
immediate re-transmission, to be further broadcébe “further
transmission”).

So far as the further transmission is to thenesaarea as the first
transmission, the licensing authority shall, in sidering what charges, if
any, should be paid for licences for either trargsion, have regard to the
extent to which the copyright owner has alreadwirex, or is entitled to
receive, payment for the other transmission whiceqaately
remunerates him or her in respect of transmisdmiisat area.

So far as the further transmission is to am angtside that to which the
first transmission was made, the licensing authatiall leave the further
transmission out of account in considering whatgés, if any, should be
paid for licences for the first transmission.

Mention of specific matters not to exclude otlmeelevant considerations

The mention in Articles 158 to 163 of specific reast to which the licensing
authority is to have regard in certain classesastaloes not affect the licensing
authority’s general obligation in any case to haegard to all relevant
considerations.

Use as of right of sound recordings in broadcasts

Interpretation of Articles 166 to 172

(1)

In Articles 166 to 172 —
“broadcast” does not include any broadcast whichtmnsmission of the
kind specified in Article 4(2)(b) or (c);

“needletime” means the time in any period (whetdetermined as a
number of hours in the period or a proportion @& teriod, or otherwise)
in which any recordings may be included in a breatic
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“sound recording” does not include a film sound ckrawhen
accompanying a film.

(2) In Articles 167 to 172, “terms of payment” meaerms as to payment
for including sound recordings in a broadcast.

166 Circumstances in which right of use of sound o®rdings in broadcast is
available

(1) Article 168 applies to the inclusion in a broast of any sound
recordings if —
(@) a licence to include those recordings in theabticast could be
granted by a licensing body or such a body coutdyme the grant
of a licence to do so;

(b) the condition in paragraph (2) or (3) appliesg
(c) the person including those recordings in th@abcast has
complied with Article 167.

(2) Where the person including the recordings althoadcast does not hold
a licence to do so, the condition referred to irageaph (1)(b) is that the
licensing body refuses to grant, or procure thentgod, such a licence,
being a licence —

(a) whose terms as to payment for including theondings in the
broadcast would be acceptable to him or her or ¢pmjith an
order of the licensing authority under Article 118%ating to such a
licence or any scheme under which it would be gmréand

(b) allowing unlimited needletime or such needletias he or she has
demanded.

(3) Where the person including the recording inlileadcast holds a licence
to do so, the condition referred to in paragrapfbflis that —

(a) the terms of the licence limit needletime; and

(b) the licensing body refuses to substitute orcpre the substitution
of terms allowing unlimited needletime or such rietighe as he or
she has demanded, or refuses to do so on termgathatithin
paragraph (2)(a).

(4) The references in paragraph (2) to refusingrémt, or procure the grant
of, a licence, and in paragraph (3) to refusingubstitute or procure the
substitution of terms, include failing to do so it a reasonable time of
being asked.

167 Notice of intention to exercise right of use &ound recording in broadcast
(1) A person intending to avail himself or hersedfthe right conferred by
Article 168 must —

(@) give notice to the licensing body of his or heention to exercise
the right, requesting the body to propose termsagfnent; and

(b) after receiving the proposal or the expiry ofeasonable period,
give reasonable notice to the licensing body ofdate on which

S%ters% Page - 149
ot Jersey P.141/2010



Draft Intellectual Property (Unregistered Rig) (Jerse)

Article 168 Law 20t
he or she proposes to begin exercising that ragid, the terms of
payment in accordance with which he or she inténd® so.

(2) Where the person has a licence to include ¢berdings in a broadcast,

®3)

the date specified in a notice under paragrapt)Ihust not be sooner
than the date of expiry of that licence except icage falling within
Article 166(3).

Before a person intending to avail himself erdelf of the right begins to

exercise it, he or she must —

(a) give reasonable notice to the licensing autyoof his or her
intention to exercise the right, and of the datendmich he or she
proposes to begin to do so; and

(b) apply to the licensing authority under Artidlé9 to settle the
terms of payment.

168 Right of use of sound recording in broadcast

(1)

)
®3)

(4)

A person who, on or after the date specified ainnotice under
Article 167(1)(b), includes in a broadcast any sbumcordings in
circumstances in which this Article applies, andwh

(@) complies with any reasonable condition, noti€evhich has been
given to him or her by the licensing body, as tdusion in the
broadcast of those recordings;

(b) provides that body with such information abthgir inclusion in
the broadcast as it may reasonably require; and

(c) makes the payments to the licensing body tleteguired by this
Avrticle,

shall be in the same position as regards infringeraecopyright as if he
or she had at all material times been the holderlafence granted by the
owner of the copyright in question.

Payments are to be made at not less than gyartiervals in arrears.

The amount of any payment is that determineddcordance with any
order of the licensing authority under Article 1&9 if no such order has
been made —

(@) in accordance with any proposal for terms gfhpent made by the
licensing body pursuant to a request under Artié@é; or

(b)  where no proposal has been so made or the d@rdetarmined in
accordance with the proposal so made is unreasoradgh, in
accordance with the terms of payment notified te lisensing
body under Article 167(1)(b).

Where this Article applies to the inclusionanbroadcast of any sound
recordings, it does so in place of any licence.
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169 Applications to settle terms of payment for usef sound recording in
broadcast

(1)

)

On an application to settle the terms of payméme licensing authority
shall consider the matter and make such ordereafidinsing authority
may determine to be reasonable in the circumstances

An order under paragraph (1) has effect frora thate the applicant
begins to exercise the right conferred by Artidh& land any necessary
repayments, or further payments, shall be madespect of amounts that
have fallen due.

170 References, etc., about conditions, informaticand other terms

(1)

(2)

A person exercising the right conferred by &&i168, or who has given
notice to the licensing authority of his or heteintion to do so, may refer
to the licensing authority —

(@) any gquestion as to whether any condition afhéoinclusion in a
broadcast of sound recordings, notice of which tbeen given to
him or her by the licensing body in question, iseasonable
condition; or

(b) any question as to whether any informationnferimation which
the licensing body can reasonably require him otderovide.

On a reference under this Article, the licegsauthority shall consider
the matter and make such order as the licensirigatyt may determine
to be reasonable in the circumstances.

171 Application for review of order under Article 169 or 170

(1)

(2)

®3)

(4)

A person exercising the right conferred by éil68 or the licensing
body may apply to the licensing authority to reviewy order made
under Article 169 or 170.

An application shall not be made, except witle {permission of the
licensing authority —

(a) within 12 months from the date of the ordergbthe decision on a
previous application under this Article; or

(b) if the order was made so as to be in forcel®omonths or less, or
as a result of a decision on a previous applicasaue to expire
within 15 months of that decision, until the lasin8nths before
the expiry date.

On the application the licensing authority sleainsider the matter and
make such order confirming or varying the origioaler as the licensing
authority may determine to be reasonable in thripistances.

An order under this Article shall have efferh the date on which it is
made or such later date as may be specified bcdmesing authority.
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172 Factors to be taken into account on applicatigretc. under Articles 169
to 171

(1)

(2)

®3)

In determining what is reasonable on an aptitinaor reference made
under Article 169 or 170, or on reviewing any ordeade under
Article 171, the licensing authority shall —

(@) have regard to the terms of any orders whicbrteghe has made in
the case of persons in similar circumstances esiarrithe right
conferred by Article 168; and

(b) exercise his or her powers so as to secure tthate is no
unreasonable discrimination between persons exagcikat right
against the same licensing body.

In settling the terms of payment under Artit&9, the licensing authority
shall not be guided by any order it has made uadgrenactment other
than that Article.

Article 163 shall apply on an application oference under Articles 169
to 171 as it applies on an application or referartaing to a licence.

173 Power to amend Articles 165 to 172
The Minister may by Order amend Articles 165 to $@2s —

(@

(b)

to include in any reference to sound recordimgy works of a
description specified in the Order; or

to exclude from any reference to a broadcast broadcast of a
description so specified.

Implied indemnity

174 Implied indemnity in certain schemes and liceres for reprographic
copying

(1)

This Article applies to —

(a) schemes for licensing reprographic copyingitefdry, dramatic,
musical or artistic works, or the typographicalaagement of
published editions; and

(b) licences granted by licensing bodies for sumbying,

where the scheme or licence does not specify theksvtm which it

applies with such particularity as to enable liesss to determine
whether a work falls within the scheme or licengeirspection of the
scheme or licence and the work.

(2) Thereis implied —

(@) in every scheme to which this Article applias, undertaking by
the operator of the scheme to indemnify a persantgd a licence
under the scheme; and

(b) in every licence to which this Article applies) undertaking by the
licensing body to indemnify the licensee,
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®3)

(4)
()

(6)

against any liability incurred by the person oetisee by reason of his or
her having infringed copyright by making or autizorg the making of
reprographic copies of a work in circumstances iwithe apparent scope
of his or her licence.

The circumstances of a case are within the rappacope of a licence

if —

(a) itis not apparent from inspection of the licemnd the work that it
does not fall within the description of works toialnthe licence
applies; and

(b) the licence does not expressly provide thatogs not extend to
copyright of the description infringed.

In this Article “liability” includes liabilityto pay costs.

This Article applies in relation to costs reaably incurred by a licensee
in connection with actual or contemplated procegsliragainst the
licensee for infringement of copyright as it appli® sums which the
licensee is liable to pay in respect of such igfeiment.

A scheme or licence to which this Article apglimay contain reasonable

provision —

(@) with respect to the manner in which and theetwithin which
claims under the undertaking implied by this Asichre to be
made;

(b) enabling the operator of the scheme or, ascise may be, the
licensing body, to take over the conduct of anycpedings
affecting the operator or body’s liability to indaify.

Copying by educational establishments

175 Power to extend coverage of scheme or licenaglarizing copying by
educational establishments

(1)

(2)

This Article applies to —

(@) alicensing scheme to which Articles 147 to &pgly and which is
operated by a licensing body; or

(b) alicence to which Articles 154 to 157 apply,

so far as it provides for the grant of licencesisoa licence, authorizing
the making by or on behalf of educational estabtishts, for the
purposes of instruction, of copies of copyright ksr or the
communication, by or on behalf of educational dihinents, for the
purposes of instruction, of copyright works to thblic.

If it appears to the Minister with respect tecneme or licence to which
this Article applies that —

(@) works of a description similar to those covebydthe scheme or
licence are unreasonably excluded from it; and
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®3)

(4)

®)

(6)

(b) making them subject to the scheme or licencaldvaot conflict
with the normal exploitation of the works or unreaably
prejudice the legitimate interests of the copyrighhers,

the Minister may determine that the scheme or Gieeshall extend to
those works.

Where he or she proposes to make a determmatider paragraph (2),
the Minister shall cause notice of the proposdld@iven to —

(@) the copyright owners;
(b) the licensing body in question; and

(c) any persons or organizations representative edficational
establishments, and such other persons or orgamigats the
Minister thinks fit.

The notice shall inform those persons of thight to make written or
oral representations to the Minister about the gsap within 6 months
from the date of the notice.

If any person given notice under paragraphwWihes to make oral
representations the Minister shall appoint a pergon hear the
representations and report to him or her.

In considering whether to make a determinattom Minister shall take
into account any representations made to him onirhaccordance with
paragraphs (4) and (5), and such other matterp@esaato him or her to
be relevant.

176 Variation or discharge of determination under Aticle 175

(1)

(2)

©)

(4)

()

The owner of the copyright in a work in respefttvhich a determination
is in force under Article 175 may apply to the Miteir for variation or

revocation of the determination, stating his or teasons for making the
application.

The Minister shall not entertain an applicatnade within 2 years of the
making of the original determination, or of the nmakof a determination
on a previous application under this Article, uslds appears to the
Minister that the circumstances are exceptional.

On considering the reasons for the applicati@nMinister may confirm
the determination forthwith.

If the Minister does not confirm the determinatforthwith, he or she
shall cause notice of the application to be given t

(@) thelicensing body in question; and

(b) such persons or organizations representative edficational
establishments, and such other persons or orgamigatas the
Minister thinks fit.

The notice shall inform those persons of thigiht to make written or
oral representations to the Minister about the iappbn within the
period of 2 months from the date of the notice.
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(6)

(7)

(8)

If any person given notice under paragraphwibhes to make oral
representations, the Minister shall appoint a perdo hear the
representations and report to him or her.

In considering the application the Minister lsliake into account the
reasons for the application, any representationdenta the Minister in
accordance with paragraphs (5) and (6), and suddT atatters as appear
to him or her to be relevant.

The Minister may make such determination asoheshe thinks fit
confirming or revoking the determination (or, ag ttase may be, the
determination as previously varied), or varying figther varying) it so
as to exclude works from it.

177 Appeal against determination under Article 17%r 176

(1)

(2)

©)

(4)

©)

The owner of the copyright in a work which iset subject of a
determination under Article 175 may appeal to thmur€ which may
confirm or revoke the determination or vary it sta exclude works
from it, as it thinks fit having regard to the caesations mentioned in
Article 175(2).

Where the Minister has made a determinatioreuAdticle 176 —
(@) the person who applied for the determination; o

(b) any person or organization representative ofucational
establishments who was given notice of the apjlinafor the
determination and made representations in accoedanith
Article 176(5) and (6),

may appeal to the Court which may confirm or revtie determination
or make any other determination which the Minisbgght have made.

An appeal under this Article shall be broughthm 6 weeks of the
making of the determination or such further peraslthe Court may
allow.

A determination under Article 175 or 176 shadt come into effect until
the end of the period of 6 weeks from the makinthefdetermination or,
if an appeal is brought before the end of thatgakruntil the appeal
proceedings are disposed of or withdrawn.

If an appeal is brought after the end of thaiqud, any decision of the
Court on the appeal shall not affect the validifyamything done in
reliance on the determination appealed againstr®ddfat decision takes
effect.

178 Inquiry whether new scheme or general licenceuthorizing copying, etc.,
by educational establishments required

(1)

The Minister may appoint a person to inquitte ithhe question of whether
new provision is required, whether by way of a figieg scheme or
general licence, to authorize the making or compeation to the public,

by or on behalf of educational establishments, thoe purposes of
instruction, of copies of copyright works of a déstion which appears
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179

(2)

®3)

(4)

©)

(6)

to the Minister not to be covered by an existingeising scheme or
general licence and not to fall within the powenfeored by Article 175.

The procedure to be followed in relation toiaquiry shall be such as
may be prescribed by Order by the Minister.

The Order referred to in paragraph (2) shallparticular, provide for
notice to be given to —

(a) persons or organizations appearing to the Mini® represent the
owners of copyright in works of that descriptiongda

(b) persons or organizations appearing to the Miniso represent
educational establishments,

and for the making of written or oral representatiby such persons, but
without prejudice to the giving of notice to, antet making of
representations by, other persons and organizations

The person appointed under paragraph (1) td tie@d inquiry shall not
recommend the making of new provision unless h&heris satisfied —

(& that it would be of advantage to educationghl#@shments to be
authorized to make or communicate to the publiciepf the
works in question; and

(b) that making those works subject to a licensingeme or general
licence would not conflict with the normal explditan of the
works or unreasonably prejudice the legitimate redts of the
copyright owners.

If the person appointed under paragraph (Lhdt the inquiry does
recommend the making of new provision he or shdl sipecify any
terms, other than terms as to charges payable, lnchvauthorization
under the new provision should be available.

In this Article and in Article 179 a “generaténce” means a licence
granted by a licensing body which covers all wavkshe description to
which it applies.

Statutory licence where recommendation under Aicle 178 not
implemented

(1)

(2)

The Minister may, within one year of a persaaking a recommendation
under Article 178, by Order provide that if, orth® extent that, provision
has not been made in accordance with the recomriengdthe making

or communicating to the public, by or on behalf afi educational

establishment, for the purposes of instructioncagies of the works to
which the recommendation relates shall be treatedicansed by the
owners of the copyright in the works.

For that purpose provision shall be regardechagng been made in
accordance with the recommendation if —

(@) a licensing scheme notified for the purposeshid Article in
accordance with Article 180 has been establishetkruwhich a
licence is available to the establishment in qoestbr

(b) ageneral licence has been —
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®3)

(4)

()

(6)

()

(8)

9)

() granted to or for the benefit of that estabiismt,

(i) referred by or on behalf of that establishmenthe licensing
authority under Article 154, or

(i) offered to or for the benefit of that estabiment and refused
without such a reference,

and the terms of the scheme or licence accordthvitlilecommendation.

An Order under paragraph (1) shall also providg any existing licence
authorizing the making or communicating to the pulof such copies
(not being a licence described in paragraph (2)(alb)) shall cease to
have effect to the extent that it is more restdaiemore onerous than the
licence provided for by the Order.

An Order under paragraph (1) shall providetfar licence to be free of
royalty but, as respects other matters, subjeahyoterms specified in the
recommendation and to any other terms as the Mmmay think fit.

An Order under paragraph (1) may provide thaemg a copy which
would otherwise be an infringing copy is made ompwnicated to the
public in accordance with the licence provided ligrthe Order but is
subsequently dealt with, it shall be treated asn&imging copy for the
purposes of that dealing, and if that dealing imfes copyright, for all
subsequent purposes.

In paragraph (5), “dealt with” means commurecatto the public
otherwise than in accordance with an Order undexgoaph (1), sold, let
for hire, offered or exposed for sale or hire dnibited in public.

An Order under paragraph (1) shall not come fiotce until at least 6
months after it is made.

An Order under paragraph (1) which provides&@tatutory licence may
be varied from time to time, but not so as to idelworks other than
those to which the recommendation relates or reranyeerms specified
in the recommendation.

Paragraph (7) shall not apply to an Order anmgnd/ary or revoking an
Order which provides for a statutory licence.

Miscellaneous

180 Notification of licensing schemes

(1) For the purposes of Article 52, 58, 59, 88, 89279, a licensing scheme
is notified if the requirements of this Article healseen complied with.
(2) The person operating or proposing to operaestiheme must —
(@) make the scheme available for inspection, withtharge, at a
place in Jersey during normal office hours; or
(b)  publish the scheme on an internet websiterttegt be accessed by
the public, without charge.
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181

®3)

(4)

©®)

(6)

()

The person operating or proposing to operagesttheme must take such
steps as may be reasonable to bring to the atteotipersons likely to be
affected by the scheme —

(@) the arrangements made in compliance with papdg(2);

(b) the Article or Articles of this Law for the quwses of which the
scheme is being notified; and

(c) the date the scheme comes into operation.

A scheme shall not come into operation —

(@) less than 8 weeks after paragraphs (2) an@r@)irst complied
with; or

(b) if the scheme is the subject of a referencesuAdtticle 147, on any
later date on which the order of the licensing atty under that
Article comes into force or the reference is withaln.

Paragraph (3) shall be taken to have been dedplith if the
information required by sub-paragraphs (a) to (cXhat paragraph is
published in the Jersey Gazette.

A person operating a scheme shall, within 8kseaf the scheme first
coming into operation, inform the Minister that g@heme is in operation
and, if so requested by the Minister, provide thaister with a copy of

the scheme.

This Article applies to any modification madea scheme as it applies to
the first operation of a scheme.

Collective exercise of certain rights in relatin to cable re-transmission

(1)

)

®3)

(4)

This Article applies to the right (in this Acte referred to as “cable re-
transmission right”) of the owner of copyright inliterary, dramatic,

musical or artistic work, sound recording or film grant or refuse
authorization —

(&) for cable re-transmission of a wireless broatizaJersey to which
Article 101(2) does not apply; or

(b) for cable re-transmission of a wireless broatita Jersey from
another country in which the work is included.

Cable re-transmission right may be exercisedins a cable operator
only through a licensing body.

Where a copyright owner has not transferredagament of his or her
cable re-transmission right to a licensing bodwg, libensing body which
manages rights of the same category shall be detmieel mandated to
manage his or her right, and where more than ooending body
manages rights of that category, he or she maysehaich of them is
deemed to be mandated to manage his or her right.

A copyright owner to whom paragraph (3) apples the same rights
and obligations resulting from any relevant agregnhetween the cable
operator and the licensing body as have copyrigitiens who have

transferred management of their cable re-transamssight to that

licensing body.
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®)

(6)

(7)

Any rights to which a copyright owner may betitted by virtue of
paragraph (4) must be claimed within the period3gfears beginning
with the date of the cable re-transmission conakrne

This Article does not affect any rights exeatie by the maker of the
broadcast, whether in relation to the broadcaatwork included in it.

In this Article —

“cable operator” means a person responsible fdramsmission of a
wireless broadcast;

“cable re-transmission” means the reception and ediaie re-
transmission by cable, including the transmissibm@rowave energy
between terrestrial fixed points of a wireless bigzsst.

CHAPTER 9 — MISCELLANEOUS AND GENERAL

182 States Assembly copyright

(1)

)

®3)

(4)

®)

(6)

Where a work is made by or under the directibthe States Assembly —

(a) the work qualifies for copyright protection withstanding
Article 20(1); and

(b) the States Assembly shall be the first ownearogf copyright in the
work.

Copyright in that work is referred to in thimw as “States Assembly
copyright”, notwithstanding that it may be, or haleen, assigned to
another person.

States Assembly copyright in a literary, dramatusical or artistic work
or a film shall subsist until the end of the pera@®b0 years from the end
of the year in which the work was made.

For the purposes of this Article works madeobyunder the direction of
the States Assembly include —
(@) works made, in the course of his or her dubgs;

() the Greffier of the States,

(i)  the Deputy Greffier of the States, or

(i) a States’ employee appointed under Articlé®lof the
States of Jersey Law 2005; and

(b) any sound recording, film or live broadcasttlué proceedings of
the States Assembly.

A work shall not be regarded as made by or utlde direction of the
States Assembly by reason only of its being coniorgsl by or on
behalf of that body.

In the case of a work of joint authorship whene or more but not all of
the authors are acting on behalf of, or under fhection of, the States
Assembly, this Article applies only in relation timose authors and the
copyright subsisting by virtue of their contributito the work.
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(7)

183 State
1)

Except as mentioned in paragraphs (1) to (&d, subject to any express
exclusion elsewhere in this Part, this Part apphie®lation to copyright
conferred by this Article as it applies to othepyaght.

s copyright

This Article does not apply to a work if or the extent that States
Assembly copyright subsists in the work.

(2) Subject to paragraph (1), where a work is madé¢he course of his or
her duties by —

(@) a Minister;

(b) an Assistant Minister;

(c) a States’ employee (other than a States’ emsgloto whom
paragraph (3)(c) or (4)(c) applies); or

(d) a member of a tribunal or other committee, @eeson, appointed
under an enactment administered by a Minister,ate rauthority
to decide any matter affecting another person’'allegyhts or
liabilities arising under that enactment,

the work qualifies for copyright protection notwstanding Article 20(1)

and the Chief Minister shall be the first ownerasly copyright in the

work.
(3) Subject to paragraph (1), where a work is mad¢he course of his or
her duties by —

(@) the Bailiff;

(b) the Deputy Bailiff;

(c) an officer (whether or not a States’ employeg¢ dther than the
Greffier of the States and the Deputy Greffier bé tStates)
appointed by or with the consent of the Bailiffe tiscount or the
Judicial Greffier;

(d) the Master of the Royal Court;

(e) aJdurat; or

(f)  any other member of a tribunal or other comedftor a person,
who has authority to decide any matter affectingtlagr person’s
legal rights or liabilities (other than a memberperson to whom
paragraph (2)(d) applies),

the work qualifies for copyright protection notwstanding Article 20(1)

and the Bailiff shall be the first owner of any gaght in the work.

(4) Subject to paragraph (1), where a work is mad¢he course of his or
her duties by —

(a) the Attorney General,

(b) the Solicitor General; or

(c) an officer (whether or not a States’ employag)ointed by or with
the consent of the Attorney General,
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®)

(6)

()

(8)

9)

(10)

the work qualifies for copyright protection notwstanding Article 20(1)
and the Attorney General shall be the first owrfesrty copyright in the
work.

Copyright in a work which, by virtue of any paragraphs (2) to (4), is
first owned by the Chief Minister, the Bailiff ohe Attorney General is
referred to in this Part as “States copyright” witistanding that it may
be, or have been, assigned to another person.

States copyright in a literary, dramatic, masiar artistic work continues
to subsist —

(@) until the end of the period of 125 years frone tend of the
calendar year in which the work was made; or

(b) if the work is published commercially before thnd of the period
of 75 years from the end of the calendar year iiclwh was made,
until the end of the period of 50 years from thd ehthe calendar
year in which it was first so published.

States copyright in a film continues to subsist

(@) until the end of the period of 125 years frone tend of the
calendar year in which the film was made; or

(b) if, before the end of the period of 75 yeamnfrthe end of the
calendar year in which it was made, the film is smadailable to
the public, until the end of the period of 50 yefmsn the end of
the calendar year in which it is first made so kme.

Paragraph (6) of Article 27 shall apply for therposes of paragraph (7)
of this Article as it applies for the purposes afggraph (4) of Article 27.

In the case of a work of joint authorship whene or more but not all of
the authors are persons falling or deemed to fathimv any of
paragraphs (2) to (4), this Article applies onlyré@hation to those authors
and the copyright subsisting by virtue of their citrution to the work.

Except as mentioned in paragraphs (2) tog®, subject to any express
exclusion elsewhere in this Part, this Part appireselation to States
copyright as to other copyright.

184 Crown copyright

(1)

)

®3)

This Article does not apply to a work if, or tbe extent that, States
Assembly copyright or States copyright subsisthework.

Subiject to paragraph (1), where a work is madéler Majesty or by an
officer or servant of the Crown in the course af i her duties —

(a) the work qualifies for copyright protection withstanding
Article 20(1); and

(b)  Her Majesty shall be the first owner of any yaght in the work.
Copyright in a work that, by virtue of paragnaf2), is first owned by Her

Majesty, is referred to in this Part as “Crown cogiyt”, notwithstanding
that it may be, or have been, assigned to anotrspp.
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(4)

®)

(6)

()

(8)

Crown copyright in a literary, dramatic, musicar artistic work
continues to subsist —

(@) until the end of the period of 125 years frone tend of the
calendar year in which the work was made; or

(b) if the work is published commercially before tnd of the period
of 75 years from the end of the calendar year iiclwh was made,
until the end of the period of 50 years from thd ehthe calendar
year in which it was first so published.

Crown copyright in a film continues to subsist

(@) until the end of the period of 125 years frone tend of the
calendar year in which the film was made; or

(b) if, before the end of the period of 75 yeamnirthe end of the
calendar year in which it was made, the film is smadailable to
the public, until the end of the period of 50 yefizen the end of
the calendar year in which it is first made so ke,

Paragraph (6) of Article 27 shall apply for therposes of paragraph (5)
of this Article as it applies for the purposes afggraph (4) of Article 27.

In the case of a work of joint authorship whene or more but not all of
the authors are persons falling or deemed to féilisvparagraph (2), this
Article applies only in relation to those authorsdathe copyright
subsisting by virtue of their contribution to thenk.

Except as mentioned in paragraphs (2) to (1, subject to any express
exclusion elsewhere in this Part, this Part appleselation to Crown
copyright as to other copyright.

185 Enforcement, etc. of States Assembly copyright

(1)

)

®3)

For the purposes of holding, dealing with antbecing copyright, and in
connection with all legal proceedings relating tpyright, the States
Assembly shall be treated as having the legal cigscof a body
corporate.

Notwithstanding paragraph (1), the functionstted States Assembly as
owner of or entity entitled to copyright shall beeecised by the Greffier
of the States in accordance with directions givernhe Greffier of the

States by —

(a) the States Assembly; or

(b) in accordance with Standing Orders of the StatfeJersey, by a
committee or panel established by Standing Orders.

Notwithstanding paragraph (1), legal proceeslinglating to copyright
that are brought by or against the States Assestidyl be taken in the
name of the Greffier of the States.

186 Copyright in enactments and revised edition

(1)

The States Assembly is entitled to copyrightaimy enactment or in a
revised edition.
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(2)

®3)

(4)

®)

(6)

Copyright under this Article subsists —

(@) inthe case of a Law, for the period of 50 gdamm the end of the
year in which the enactment is registered in thgaRGourt;

(b) in the case of any enactment other than a lfamthe period of
50 years from the end of the year in which the gnant was
passed or made;

(c) inthe case of a revised edition, for the p#ib 50 years from the
end of the year in which the revised edition wasight into force.

No other copyright, or right in the nature afpgright, subsists in an
enactment or revised edition.

This Article does not derogate from the dutiegposed and powers
conferred by Article 8(2) to (4) of the Law Revisi@Jersey) Law 2003

Except as provided in paragraphs (1) to (43, Bart applies in relation to
copyright under this Article as it applies to Ssatessembly copyright
and, accordingly, references in this Part (excegicle 182) to States
Assembly copyright include copyright under thisiglg.

In this Article “revised edition” and refererscto a revised edition being
brought into force shall be construed in accordamdth the Law
Revision (Jersey) Law 2003.

187 Copyright in Acts and Measures

(1)

(2)

®3)

(4)

Her Majesty is entitled to copyright in evergtfof Parliament, Order in
Council or Measure of the General Synod of the Ehaf England.

Copyright under paragraph (1) subsists fromdRégsent, or, as the case
may be, from when the Order or Measure was mad#,the end of the
period of 50 years from the end of the calendar yeawhich Royal
Assent was given or the Order or Measure was made.

References in this Part to Crown copyright éptdn Article 184) include
copyright under this Article and, except as mergbimn paragraphs (1)
and (2), this Part applies in relation to copyrightler this Article as to
other Crown copyright.

No other copyright, or right in the nature ofpgright, subsists in an Act
of Parliament, Order in Council or Measure of then€ral Synod of the
Church of England.

188 Copyright in works first owned by prescribed international organizations

(1)

(2)

Where an original literary, dramatic, musicalagtistic work is made by
an officer or employee of, or is published by, asgribed international
organization, and does not qualify for copyrightotpction under
Article 21 or 22, copyright nevertheless subsistthe work by virtue of
this Article and the organization is first ownertét copyright.

Copyright of which a prescribed internationedanization is first owner
by virtue of this Article continues to subsist littie end of the period of
50 years from the end of the calendar year in wiiehwork was made
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®3)

or any longer period as may be prescribed for thpgse of complying
with the international obligations of the Unitednijdom which extend to
Jersey.

A prescribed international organization shaldeemed to have, and to
have had at all material times, the legal capaciifea body corporate for
the purpose of holding, dealing with and enforcoapyright and in
connection with all legal proceedings relating opyright.

189 Folklore, etc.: anonymous unpublished works

(1)

(2)

©)

(4)

()

(6)

Where in the case of an unpublished literargyrdatic, musical or artistic
work of unknown authorship there is evidence that author or, in the
case of a joint work, any of the authors, was difyurzg individual by
connection with a country outside Jersey, it shallpresumed until the
contrary is proved that he or she was a qualifyirdjvidual and that
copyright accordingly subsists in the work, subjecthe provisions of
this Part.

A body appointed under the law of the countgferred to in
paragraph (1) to protect and enforce copyrighh@works referred to in
paragraph (1) may be prescribed for the purpos#sArticle.

A body prescribed under paragraph (2) shalldmegnized in Jersey as
having authority to do in place of the copyrightrmwx anything, other

than assign copyright, which it is empowered taudder the law of that

country, and it may, in particular, bring proceeginn its own name.

In paragraph (1) a “qualifying individual” meaan individual who at the
material time, within the meaning of Article 21, svan individual whose
works qualified under that Article for copyrightgpection.

This Article does not apply if there has bearnaasignment of copyright
in the work by the author of which notice has begwen to the
prescribed body.

Nothing in this Article affects the validity @fh assignment of copyright
made, or licence granted, by the author or a pelmafully claiming
under him or her.

190 Avoidance of terms of agreement relating to coputer program

(1)

()

Where a person has the use of a computer prograder an agreement,
any term or condition in the agreement shall bedvioi so far as it
purports to prohibit or restrict —

(a) the making of any backup copy of the programictwhit is
necessary for him or her to have for the purpo$#isecagreed use;

(b)  where the conditions in Article 75(2) are nmie decompiling of
the program; or

(c) the observing, studying or testing of the fioring of the program
in accordance with Article 76.

In this Article, decompile, in relation to amputer program, has the
same meaning as in Article 75.
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191 Avoidance of terms of agreement relating to dabase

Where under an agreement a person has a righteta astabase or part of a
database, any term or condition in the agreemaeait bk void in so far as it
purports to prohibit or restrict the performancean¥ act which would, but for
Article 78, infringe the copyright in the database.

PART 2
DATABASE RIGHT

CHAPTER 1 — SUBSISTENCE, OWNERSHIP AND DURATION OF
DATABASE RIGHT

192 Interpretation of Part 2
(1) Inthis Part —
“database right” shall be construed in accordaritie Avticle 193;

“extraction”, in relation to any contents of a dsae, means the
permanent or temporary transfer of those contengbther medium by
any means or in any form;

“insubstantial”, in relation to part of the conterdf a database, shall be
construed subject to Article 196(2);

“investment” includes any investment, whether afaficial, human or
technical resources;

“jointly”, in relation to the making of a databashall be construed in
accordance with Article 194(7);

“lawful user”, in relation to a database, means pesson who (whether
under a licence to do any of the acts restrictedriyydatabase right in the
database or otherwise) has a right to use the asdab

“licensing body” shall be construed in accordandh virticle 214(2);
“licensing scheme” shall be construed in accordamte Article 214(1);

“maker”, in relation to a database, shall be camesirin accordance with
Article 194;

“qualifying country” shall be construed in accordan with
Article 198(2);

“qualifying person” shall be construed in accordamdth Article 198(2);

“re-utilisation”, in relation to any contents ofdatabase, means making
those contents available to the public by any means

“substantial”, in relation to any investment, extian or re-utilisation,
means substantial in terms of quantity or qualityaocombination of
both.

(2) Except where the context otherwise requires —
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®3)

(4)

®)

(6)

(@) expressions used in this Part that are noheefin this Part but are
defined in Part 1 have the same meaning as inlPart

(b)  other rules of construction that apply for theposes of Part 1 also
apply for the purposes of this Part.

The making of a copy of a database availabiei$e, on terms that it will
or may be returned, otherwise than for direct aliract economic or
commercial advantage, through an establishmenthnisiaccessible to
the public shall not be taken for the purposeshaf Part to constitute
extraction or re-utilisation of the contents of ttegabase.

Where the making of a copy of a database adaildhrough an
establishment which is accessible to the publiegiise to a payment the
amount of which does not go beyond what is necgseatover the costs
of the establishment, there shall be no directnoliréct economic or
commercial advantage for the purposes of paragi@ph

Paragraph (3) does not apply to the making aopy of a database
available for on-the-spot reference use.

Where a copy of a database has been sold withiprotected area by, or
with the consent of, the owner of the databaset iiglthe database, the
further sale within the protected area of that cepsll not be taken for
the purposes of this Part to constitute extractiome-utilisation of the
contents of the database.

193 Database right

(1)

)

®3)

194 Who
1)

()

®3)

(4)

A property right (“database right”) subsists,accordance with this Part,
in a database if there has been a substantial tmees in obtaining,
verifying or presenting the contents of the databas

For the purposes of paragraph (1) it is immaktewvhether or not the
database or any of its contents is a copyright work

This Article has effect subject to Article 198.

is maker of a database

Subject to paragraphs (2) to (5), the persown tekes the initiative in
obtaining, verifying or presenting the contentsaafatabase and assumes
the risk of investing in that obtaining, verificati or presentation shall be
regarded as the maker of, and as having madeathbake.

Where a database is made by an employee icdhese of his or her
employment, his or her employer shall be regardetha maker of the
database, subject to any agreement to the contrary.

Where a database is made by a person andcuntitances in which, if
the database was a work to which Article 182 agpltbe copyright in
the work would be States Assembly copyright, treest Assembly shall
be regarded as the maker of the database.

Where a database is made by a person andcuntitances in which, if
the database was a work to which Article 183 afpltbe copyright in
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195

196

197

198

®)

(6)

()

the work would be States copyright, the Chief Mimishall be regarded
as the maker of the database.

Where a database is made by a person andcuntitances in which, if
the database was a work to which Article 184 appltee copyright in
the work would be Crown copyright, the Crown shmlregarded as the
maker of the database.

For the purposes of this Part a database isen@dtly if 2 or more
persons acting together in collaboration take tiiative in obtaining,
verifying or presenting the contents of the datebasd assume the risk
of investing in that obtaining, verification or gentation.

References in this Part to the maker of a @dembshall, except as
otherwise provided, be construed, in relation tatabase which is made
jointly, as references to all the makers of thedase.

First ownership of database right

The maker of a database is the first owner of deslight in it.

Acts infringing database right

(1)

)

Subject to this Part, a person infringes databdght in a database if,
without the consent of the owner of the right, lesloe extracts or re-
utilises all or a substantial part of the contaftthe database.

For the purposes of this Part, the repeatedsgsigmatic extraction or re-
utilisation of insubstantial parts of the conteot@ database may amount
to the extraction or re-utilisation of a substadm@rt of those contents.

Duration of database right

(1)

)

®3)

Database right in a database expires at theottite period of 15 years
from the end of the calendar year in which the mglof the database
was completed.

Where a database is made available to the bkfiore the end of the
period referred to in paragraph (1), database riglite database expires
15 years from the end of the calendar year in witiehdatabase was first
made available to the public.

Any substantial change to the contents of aalwete, including a
substantial change resulting from the accumulatmn successive
additions, deletions or alterations, which wouldute in the database
being considered to be a substantial new investiopgatify the database
resulting from that investment for its own termpobtection.

Qualification for database right

(1)

Database right does not subsist in a datalb@sss) at the material time,
its maker, or if it was made jointly, one or morkits makers, was a
qualifying person.
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(2)

®3)

(4)

In this Part —

“qualifying country” means —
(@) Jersey; or

(b) so far as provision is made by Order underchetB99, a country
prescribed by the Order for the purposes of this Pa

“qualifying person” means —
(a) a British citizen;
(b) an individual habitually resident in a qualifgi country;

(c) a body which was incorporated under the lawaoualifying
country and which, at the material time, either —

() has its central administration or principal ggaof business
in a qualifying country, or

(i) has its registered office within a qualifyimgpuntry, and the
body’s operations are linked on an ongoing basth wie
economy of a qualifying country;

(d) an unincorporated body which was formed undher law of a
qualifying country and which, at the material tinf@as its central
administration or principal place of business ingaalifying
country; or

(e) an individual to whom protection under this tHarextended by
Order under Article 399.

Paragraph (1) shall not apply in any caserfgiWithin Article 194(3), (4)
or (5).

In this Article “the material time” means theé when the database was
made, or if the making extended over a period,stsmtial part of that
period.

199 Avoidance of certain terms affecting lawful ugs

(1)

(2)

A lawful user of a database which has been naaddable to the public
in any manner is entitled to extract or re-utilissubstantial parts of the
contents of the database for any purpose.

Where under an agreement a person has a oglset a database, or part
of a database, which has been made available futlec in any manner,
any term or condition in the agreement is voidorfar as it purports to
prevent that person from extracting or re-utilisingubstantial parts of
the contents of the database, or of that part ef dhtabase, for any
purpose.

CHAPTER 2 — ACTS PERMITTED IN RELATION TO DATABASRIGHT

200 Chapter 2: introductory

(1)

This Chapter specifies acts which may be doneelation to databases
notwithstanding the subsistence of database right.
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(2)

®3)

(4)

®)

This Chapter relates only to the question &frigement of database right
and, except as expressly provided by this Law, dotsffect any other
right or obligation restricting the doing of anytbe specified acts.

Where it is provided by this Chapter that ahdaes not infringe database
right, or may be done without infringing databaigit; and no particular
description of database is mentioned, the act @siipn does not infringe
database right in a database of any description.

No inference shall be drawn from the descriptid any act which may
by virtue of this Chapter be done without infringidatabase right as to
the scope of the acts restricted by the databghein any description of
database.

The provisions of this Chapter are to be camstrindependently of each
other, so that the fact that an act does not fallimwone provision does
not mean that it is not covered by another prowisio

201 Power to amend Chapter 2

(1)

(2)

®3)

The States may by Regulations amend in thigpt@hahe acts that may
be done in relation to databases, notwithstandirey gubsistence of
database right.

Regulations under paragraph (1) may also antkisdChapter so as to
provide that an agreement is void to the exterttithaurports to prohibit
or restrict an act which would, but for a provisiof this Chapter,
infringe database right.

Regulations made under paragraph (1) may aiemd —

(@) any other provision of this Law which appliesatherwise refers
to any provision of this Chapter;

(b) any other provision of this Law, consequenyialipon any
amendment of this Chapter.

202 Database in which copyright subsists

(1)

)

This Article applies to a database in whichhboatabase right and
copyright subsist.

Database right in the database is not infringgdhe doing of anything
which, by virtue of Chapter 4 of Part 1, does métinge copyright in the
database.

203 Use of database content for teaching or reseérc

Database right in a database which has been madlatde to the public in any
manner is not infringed by fair dealing with a sialpgial part of its contents if —

(a) that part is extracted from the database bgragm who is apart from this
Article a lawful user of the database;
(b) it is extracted for the purpose of illustratifom teaching or for research;
and
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(©)

the source is indicated.

204 States Assembly and judicial proceedings

Database right in a database is not infringed lyyhéimg done for the purposes
of proceedings of the States Assembly or judiciedcpedings or for the
purposes of reporting such proceedings.

205 Committee of inquiry or public inquiry

(1)

(2)

Database right in a database is not infringedriything done for —

(@) the purposes of the proceedings of a committ@squiry or public
inquiry; or

(b) the purpose of reporting any such proceedied in public.

Database right in a database is not infringed the issue or

communication to the public of copies of the repafria committee of

inquiry or a public inquiry containing all or a sthntial part of the
contents of the database.

206 Database contents open to public inspection on official register

(1)

)

®3)

(4)

Where the contents of a database are openhiic puspection pursuant
to a statutory requirement, or are on a statutegyster, database right in
the database is not infringed by the extractioalbbr a substantial part
of the contents containing factual information ofyalescription, by or

with the authority of the appropriate person, f@uapose which does not
involve re-utilisation of all or a substantial paftthe contents.

Where the contents of a database are openhiic puspection pursuant
to a statutory requirement, database right in #talzhse is not infringed
by the extraction or re-utilisation of all or a stdntial part of the
contents, by or with the authority of the approgrigerson, for the
purpose of enabling the contents to be inspectesl mbre convenient
time or place or otherwise facilitating the exeectf any right for the
purpose of which the requirement is imposed.

Where the contents of a database which is dpepublic inspection
pursuant to a statutory requirement, or which isacstatutory register,
contain information about matters of general sdfient technical,
commercial or economic interest, database righthen database is not
infringed by the extraction or re-utilisation of ar a substantial part of
the contents, by or with the authority of the apiate person, for the
purpose of disseminating that information.

In this Article —

“appropriate person” means the person requiredakenthe contents of
the database open to public inspection or, asdke may be, the person
maintaining the register;

“enactment” includes an enactment of the Unitedgidiom to the extent
that it applies to and has effect in Jersey;
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“statutory register” means a register maintainedpimrsuance of a
requirement imposed by any enactment.

207 Database contents communicated to the Crown tre States in the course
of public business

(1)

)

®3)

(4)

®)

(6)

()

This Article applies where the contents of tatdlase have in the course
of public business been communicated to the Crawtheo States for any
purpose, by or with the licence of the owner of da¢abase right and a
document or other material thing recording or enyliraglthe contents of
the database is owned by or in the custody or abafrthe Crown or the
States.

The Crown or the States may, for the purposemuich the contents of
the database were communicated to it or them, grralated purpose
which could reasonably have been anticipated by divaer of the
database right in the database, extract or res@téll or a substantial part
of the contents without infringing database righthe database.

The Crown or the States may not re-utilisedbetents of a database by
virtue of this Article if the contents have prevébybeen made available
to the public otherwise than by virtue of this Algi.

Paragraph (3) shall not apply to the conterita aatabase that have
previously been made available to the public ititeasonably believed
that they are no longer available to the public.

In paragraph (1) “public business” includes awyivity carried on by the
Crown or the States.

This Article has effect subject to any agreenterthe contrary between
the Crown or the States and the owner of the databmht in the
database.

In this Article “States” means —
(a) the States Assembly;
(b) any Minister;

(c) any committee established by or under Standdnders of the
States of Jersey (apart from a committee of inquiry

208 Contents of database in public records

Without prejudice to the generality of Article 20ie contents of a database
which are comprised in a public record within theaming of the Public
Records (Jersey) Law 2002 which are open to pufigection in pursuance of
that Law may be re-utilised by or with the authowtf any officer appointed
under that Law, without infringement of databaghtin the database.

209 Acts done under authority of enactment

(1) Where the doing of a particular act is spealfic authorized by an

enactment, whenever passed, then, unless the eamdctprovides
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(2)

®3)

otherwise, the doing of that act does not infrirdggabase right in a
database.

Nothing in this Article shall be construed aslading any defence of
statutory authority otherwise available under or tytue of any
enactment.

In this Article “enactment” includes an enactrnef the United Kingdom
to the extent that it applies to and has effedeirsey.

210 Acts permitted on assumption as to expiry of dabase right

(1)

)

Database right in a database is not infringgdihe extraction or re-
utilisation of a substantial part of the contenftdhe database at a time
when, or in pursuance of arrangements made ateavtinen —

(@) it is not possible by reasonable inquiry toeasin the identity of
the maker; and

(b) itis reasonable to assume that databasehaghexpired.

In the case of a database alleged to have ma€le jointly, paragraph (1)
applies in relation to each person alleged to leafthe makers.

CHAPTER 3 — DEALINGS IN AND INFRINGEMENTS OF DATABBE RIGHT

211 Dealings in database right

Articles 118 to 121 apply in relation to databaigitrand databases in which
that right subsists as they apply in relation tpyemht and copyright works.

212 Infringement of database right and exclusive densees

Articles 127, 128, 132, 133, 134 and 185 applyelation to database right and

databases in which that right subsists as theyadppielation to copyright and

copyright work.
213 Presumptions in proceedings relevant to databasight

(1) The following presumptions apply in proceedidgsught by virtue of
this Part with respect to a database.

(2) Where a name purporting to be that of the malgreared on copies of
the database as published, or on the database iviveas made, the
person whose name appeared shall be presumed,thmtdontrary is
proved —

(a) to be the maker of the database; and
(b) to have made it in circumstances not fallinghu Article 194(2)
to (5).

(3) Where copies of the database as publishedabedel or a mark stating —
(&) that a named person was the maker of the dsaba
(b) that the database was first published in aiipdgear,
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the label or mark is admissible as evidence ofdhts stated and shall be
presumed to be correct until the contrary is proved

(4) In the case of a database alleged to have beade jointly,

paragraphs (2) and (3), so far as is applicablplyap relation to each
person alleged to be one of the makers.

CHAPTER 4 — DATABASE RIGHT LICENSING

214 Database right licensing schemes and licensibgdies

(1)

(2)

®3)

In this Part a “licensing scheme” means a sehsetting out —

(&) the classes of case in which the operator efsitheme, or the
person on whose behalf he or she acts, is willingrant database
right licences; and

(b) the terms on which licences would be grantethose classes of
case,

and for this purpose a “scheme” includes anythimghie nature of a
scheme, whether described as a scheme or as faorabfy any other
name.

In this Part a “licensing body” means a societyother organization

which has as its main object, or one of its maijects, the negotiating or
granting, whether as owner or prospective ownex database right or as
agent for him or her, of database right licences] avhose objects

include the granting of licences covering the dasais of more than one
maker.

In this Article “database right licences” medicsnces to do, or authorize
the doing of, any of the things for which consemtréquired under
Article 196.

215 Referrals and applications in respect of liceimsy schemes

(1)

)

This Article applies to licensing schemes which operated by licensing
bodies and cover databases of more than one makar as they relate
to licences for extracting or re-utilising all orsabstantial part of the
contents of a database.

Articles 147 to 152 shall apply to licensindgiemes to which this Article
applies with the following modifications —

(a) areference to a licensing scheme shall betw@mtsas a reference
to a licensing scheme to which this Article applies

(b) a reference to a licensing body shall be caestrin accordance
with Article 214(2);

(c) the references in Article 152(2) and (7) torimjement of
copyright and the owner of the copyright shall benstrued,
respectively, as references to infringement oflekge right and the
owner of the database right, within the meaninthisf Part.
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216

Referrals and applications in respect of licems granted by licensing bodies

(1) This Article applies to licences relating totatzase right which cover
databases of more than one maker granted by asingebody otherwise
than in pursuance of a licensing scheme, so féhedicences authorize
extracting or re-utilising all or a substantial fpaf the contents of a
database.

(2) Articles 154 to 157 shall apply to licenceswibich this Article applies
with the following modifications —

(a) a reference to a licence shall be construea asference to a
licence to which this Article applies;

(b) a reference to a licensing body shall be caestrin accordance
with Article 214(2);

(c) the references in Article 157(1) to infringerhefh copyright and
the owner of copyright shall be construed, respeltj as
references to infringement of database right aedothiner of the
database right, within the meaning of this Part.

217 General considerations on referral or applicabn: unreasonable
discrimination
In determining what is reasonable on a referencapmlication made under
Article 215 or 216 relating to a licensing schemelioence, the licensing
authority shall have regard to —
(a) the availability of other schemes, or the grantof other licences, to
other persons in similar circumstances; and
(b) the terms of those schemes or licences,
and shall exercise its powers so as to securethtieaé is no unreasonable
discrimination between licensees, or prospectisenisees, under the scheme or
licence to which the reference or application edaand licensees under other
schemes operated by, or other licences grantetthépame person.
PART 3
PUBLICATION RIGHT
218 Interpretation of Part 3
(1) Inthis Part —
“publication” shall be construed in accordance wtticle 219;
“publication right” shall be construed in accordanath Article 219;
“qualifying country” means —
(@) Jersey; or
(b) so far as provision is made by Order underchetB99, a country
prescribed by the Order for the purpose of extendthe
application of a right conferred by this Part;
Page - 174 States &

P.141/2010 of Jersey



Draft Intellectual Property (Unregistered Righti@r&ey)

Law 201- Article 219

“qualifying person” means —

(a) a British citizen;

(b) a body incorporated under the law of Jersey; or

(c) so far as provision is made by Order underchetB99, a person
prescribed by the Order for the purpose of extendthe
application of a right conferred by this Part.

(2) Except where the context otherwise requires —

(&) expressions used in this Part that are noheeffor the purposes
of this Part but are defined for the purposes of Paave the same
meaning as in Part 1; and

(b) other rules of construction that apply for fmarposes of Part 1
apply also for the purposes of this Part.

219 Subsistence, ownership, qualification for andwtation of publication right

(1)

(2)

®3)
(4)

®)

(6)

()

(8)

A person who, after the expiry of copyright tetion, publishes for the
first time a previously unpublished work has, irc@clance with the
following provisions, a property right (“publicatiaright”) equivalent to
copyright.

For this purpose publication includes makingikable to the public, in
particular —
(a) theissue of copies to the public;

(b) making the work available by means of an ebtettr retrieval
system;

(c) the loan or rental of copies of the work to phublic;
(d) the performance, exhibition or showing of therkvin public; or
(e) communicating the work to the public.

No account shall be taken for this purposengf@nauthorized act.

For the purposes of paragraph (3), in relatma time when there is no
copyright in the work, an unauthorized act meanaardone without the
consent of the owner of the physical medium in Wwhibe work is
embodied or on which it is recorded.

A work qualifies for publication right proteoti only if —
(&) first publication is in a qualifying countryne

(b) the publisher of the work is at the time ofsfirpublication a
qualifying person.

Where 2 or more persons jointly publish a wdrlkshall be sufficient for
the purposes of paragraph (5) if any of them igalifying person.

No publication right arises from the publicatiof a work in which States
Assembly copyright, States copyright or Crown caghytr subsisted.

Publication right expires at the end of theigbof 25 years from the end
of the calendar year in which the work was firsblmhed.
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220

221

222

223

224

(9) In this Article a “work” means a literary, dratic, musical or artistic
work or a film.

Rights of person having publication right

The substantive provisions of Chapter 3 of Paselating to copyright (but not
moral rights in copyright) apply in relation to piglation right as in relation to
copyright.

Acts permitted in relation to publication right

(1) The substantive provisions of Chapter 4 of Ramtlating to copyright,
except Articles 85, 92, 94 and 95, apply in relatio publication right as
in relation to copyright.

(2) The States may by Regulations amend this Bait the acts which may
be done in relation to works, notwithstanding thebsistence of
publication right.

(3) Regulations under paragraph (2) may also antbigd Part so as to
provide that an agreement is void to the exterttithaurports to prohibit
or restrict an act which would, but for a provisioh this Part which
permits the act, infringe publication right.

(4) Regulations under paragraph (2) may also amend

(@) any other provision of this Law which appliesatherwise refers
to a provision of this Part which permits the doimigan act in
relation to works notwithstanding the subsistenteublication
right;

(b) any other provision of this Law, consequenyialipon any
amendment made by the Regulations.

Dealings in publication right

The substantive provisions of Chapter 6 of Parlating to copyright, except
Articles 125 and 126, apply in relation to publicatright as in relation to
copyright.

Remedies for infringement of publication right

The substantive provisions of Chapter 7 of Parlating to copyright, except
Articles 136, 137 and 138, apply in relation to ldiion right as in relation to
copyright.

Licensing of publication right

(1) Subject to the modifications made by paragi@ph the substantive
provisions of Chapter 8 of Partl relating to caoghyt, except
Article 145(4) and (5), apply in relation to pulaimon right as in relation
to copyright.
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(2) In Articles 145(2), 146 and 153, for “works ofore than one author”
substitute “works of more than one publisher”.

225 Application of other enactments relating to cogright

Except where the context otherwise requires, ahgroénactment relating to
copyright (whether passed or made before or dfierltaw) applies in relation
to publication right as in relation to copyright.

PART 4

CIRCUMVENTION OF PROTECTION MEASURES AND ELECTRONIC
RIGHTS MANAGEMENT

226 Interpretation of Part 4

(1) In this Part “technical device”, in relation &ocomputer program, means
any device intended to prevent or restrict acts déin@ not authorized by
the copyright owner of that program and are restidy copyright.

(2) In this Part “technological measures” means ttynology, device or
component which is designed, in the normal coufsiésaoperation, to
protect a copyright work other than a computer paog

(3) Technological measures are “effective” if theeuof the work is
controlled by the copyright owner through —

(@) an access control or protection process sucherasyption,
scrambling or other transformation of the work; or

(b) a copy control mechanism,
which achieves the intended protection.

(4) In paragraphs (2) and (3), the reference to —

(a) protection of a work is to the prevention ostrietion of acts that
are not authorized by the copyright owner of tharkvand are
restricted by copyright; and

(b)  use of a work does not extend to any use oivibidx that is outside
the scope of the acts restricted by copyright.

(5) Except where the context otherwise requires —

(&) expressions used in this Part that are noheeffor the purposes
of this Part but are defined for the purposes of Paave the same
meaning as in Part 1; and

(b) other rules of construction that apply for t{marposes of Part 1
apply also for the purposes of this Part.

227 Rights and remedies in respect of circumventioof technical devices
applied to computer programs

(1) This Article applies where —
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(a) atechnical device has been applied to a canpubgram; and

(b) a person (“A”) knowing or having reason to beé that it will be
used to make infringing copies —

0] manufactures for sale or hire, imports, disités, sells or
lets for hire, offers or exposes for sale or ha@yertises for
sale or hire or has in his or her possession fanncercial
purposes any means the sole intended purpose ohwgto
facilitate the unauthorized removal or circumventf the
technical device, or

(i)  publishes information intended to enable asisispersons to
remove or circumvent the technical device.

(2) The following persons have the same rightsregjalh as a copyright
owner has in respect of an infringement of copyrigh

(a) aperson-—
(i)  issuing to the public copies of, or
(i) communicating to the public,
the computer program to which the technical devies been
applied;

(b) the copyright owner or his or her exclusivestisee, if he or she is
not the person specified in sub-paragraph (a);

(c) the owner or exclusive licensee of any intellatproperty right in
the technical device applied to the computer progra

228 Exercise of concurrent rights under Article 227

The rights conferred by Article 227 are concurreamd Articles 132(2) and
134(1) to (4) apply, in proceedings under ArticB¥ 2in relation to persons with
concurrent rights as they apply, in proceedingstimeed in those provisions,
in relation to a copyright owner and exclusive fisee with concurrent rights.

229 Further rights of persons in Article 227 as talelivery up, rights of seizure
and disposal

(1) The persons mentioned in Article 227(2) have Hame rights under
Article 129 and 131 in relation to any such measssareferred to in
paragraph (1) of Article 227 which a person hakigor her possession,
custody or control with the intention that it shabble used to facilitate the
unauthorized removal or circumvention of any techhdevice which has
been applied to a computer program, as a copyogher has in relation
to an infringing copy.

(2) The rights conferred by paragraph (1) are coect, and Article 134(5)
shall apply, as respects anything done under Arfi2d or 131 by virtue
of paragraph (1), in relation to persons with corent rights as it
applies, as respects anything done under Articledt2131, in relation to
a copyright owner and exclusive licensee with cores rights.

(3) Article 143 applies, with the necessary modificns, in relation to the
disposal of anything delivered up or seized byueirdf paragraph (1).
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230

Presumptions in proceedings under Article 227r@29

Articles 136 to 138 apply in relation to proceedinoder Article 227 or 229.

231 Rights and remedies in respect of circumventioof technological measures

(1) This Article applies where —

(a) effective technological measures have beenexpfd a copyright
work other than a computer program; and

(b) a person (“B”) does anything which circumvettisse measures
knowing, or with reasonable grounds to know, thatdn she is
pursuing that objective.

(2) This Article does not apply where a person,tfa purposes of research
into cryptography, does anything which circumvengffective
technological measures unless in so doing, or swimg information
derived from that research, he or she affects gi@plly the rights of the
copyright owner.

(3) The following persons have the same rightsregaB as a copyright
owner has in respect of an infringement of copyrigh
(@) aperson-—

(i)  issuing to the public copies of, or
(i) communicating to the public,
the work to which effective technological measuhes/e been
applied;
(b) the copyright owner or his or her exclusivestisee, if he or she is
not the person specified in sub-paragraph (a).
232 Exercise of concurrent rights under Article 231

The rights conferred by Article 231 are concurreamd Articles 132(2) and

134(1) to (4) apply, in proceedings under ArticB4 2in relation to persons with

concurrent rights as they apply, in proceedingstimeed in those provisions,

in relation to a copyright owner and exclusive fisee with concurrent rights.
233 Presumptions in proceedings under Article 231

Articles 136 to 138 apply in relation to proceedingder Article 231 with the

necessary modifications.

234 Application of Articles 231 and 232 to databaseght, publication right and
rights in performances

(1) Articles 231 and 232 and any other provisiorthid Law as it has effect
for the purposes of those Articles apply, with a@gessary adaptations,
to -

(a) database right under Part 2;
(b)  publication right under Part 3; and
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(2)

(c) rights in performances under Part 6,
as they apply to copyright.

Article 213 applies in proceedings under Agi2B31 brought by virtue of
this Article in relation to database right.

235 Offences: devices and services designed to airovent technological
measures

(1)

A person shall be guilty of an offence if hesbe —
(@) manufactures for sale or hire;
(b) imports otherwise than for his or her privatel @omestic use;
(c) inthe course of a business —
(i) sells or lets for hire,
(i) offers or exposes for sale or hire,
(iif) possesses, or
(iv) distributes; or

(d) distributes, otherwise than in the course dfuainess to such an
extent as to affect prejudicially the copyright @mn

any device, product or component which is primadigigned, produced,
or adapted for the purpose of enabling or facilitathe circumvention of
effective technological measures.

(2) Where —
(@) aperson-—
()  manufactures for sale or hire,
(i)  imports otherwise than for his or her privatad domestic
use,
(iif) in the course of a business —
(A) sells or lets for hire,
(B) offers or exposes for sale or hire,
(C) possesses, or
(D) distributes, or
(iv) distributes, otherwise than in the course obusiness, to
such extent as to affect prejudicially the copyrigivner,
a device, product or component which is capablerabling or
facilitating the circumvention of effective techonglcal measures;
and
(b) that person, or another person acting in caneéh that person
and with that person’s knowledge, promotes, adsestor markets
the device, product or component as capable of liegalor
facilitating the circumvention of effective techoglcal measures,
that person shall be guilty of an offence.
(3) A person shall be guilty of an offence if hesbe provides —
(@) inthe course of a business; or
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(4)

®)

(6)

(7)

(8)

(9)

(b) otherwise than in the course of a businesath &in extent as to
affect prejudicially the copyright owner,

a service the purpose of which is to enable ofifat# the circumvention
of effective technological measures.

Where —
(a) aperson—
(i) inthe course of a business, or

(i)  otherwise than in the course of a businessuch an extent
as to affect prejudicially the copyright owner,

provides a service which is capable of enablindaoilitating the
circumvention of effective technological measuesg]

(b) that person, or another person acting in caneéh that person
and with that person’s knowledge, promotes, adsestor markets
the service as capable of enabling or facilitatimg circumvention
of effective technological measures,

that person shall be guilty an offence.

Paragraphs (1) and (3) do not make unlawfultlang done by, or on
behalf of, law enforcement agencies or any of tirelligence services —

(@) inthe interests of national security; or

(b) for the purpose of the prevention or detectwih crime, the
investigation of an offence, or the conduct of @spcution.

In paragraph (5), “intelligence services” h&ag tmeaning assigned by
Article 1(1) of the Regulation of Investigatory Pers (Jersey)
Law 2005".

It is a defence to any prosecution for an aféeragainst paragraph (1)
or (3) for the defendant to prove that he or sliendit know, and had no
reasonable ground for believing, that —

(a) the device, product or component; or
(b) the service,

enabled or facilitated the circumvention of effeetitechnological
measures.

A person guilty of an offence against any psai of this Article is
liable to imprisonment for a term of 2 years and fine.

Where an offence against this Article committda limited liability
partnership or body corporate is proved to haven lmeenmitted with the
consent or connivance of —

(&) a person who is a partner of the partnershiglirector, manager,
secretary or other similar officer of the body amate; or

(b) any person purporting to act in any such capaci
the person shall also be guilty of the offence #alle in the same

manner as the partnership or body corporate t@émalty provided for
that offence.
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(10)

Where the affairs of a body corporate are madaby its members,
paragraph (9) shall apply in relation to acts aethdlts of a member in
connection with the member’s functions of managenasnf the member
were a director of the body corporate.

236 Forfeiture of devices, etc., in relation to wich offence has been committed

(1)

)

®3)

(4)

®)

(6)

()

(8)

9)

(10)

In this Article, “devices” means devices, prottuor components for the
purpose of circumventing effective technologicabsaes.

Where devices have come into the possessianyoperson in connection
with the investigation or prosecution of a relevaffence, that person
may apply under this Article for an order for tlogféiture of the devices.

For the purposes of this Article “relevant oife” means —
(@) an offence against Article 235; or
(b) an offence involving dishonesty or deception.

An application under this Article may be made —

(&) where proceedings have been brought in anyt doua relevant
offence relating to some or all of the devicegh&t court; or

(b) where no application for the forfeiture of tdevices has been
made under sub-paragraph (a), to the Magistrate(stC

On an application under this Article, the cahrall make an order for the
forfeiture of any devices only if it is satisfiedat a relevant offence has
been committed in relation to the devices.

A court may infer for the purposes of this Aldi that such an offence has
been committed in relation to any devices if itsitisfied that such an
offence has been committed in relation to devicebickv are
representative of the devices in question (whellyereason of being of
the same design or part of the same consignmdrdtoh or otherwise).

A person aggrieved by an order of the Magistsa€ourt made under this
Article or by a decision not to make such an ordesy appeal against
that order or decision to the Royal Court.

An order under this Article may contain sucbyision as appears to the
court to be appropriate for delaying the coming ifdrce of the order
pending the making and determination of any appeal.

Subject to paragraph (10), where any devices farfeited under this
Article they shall be destroyed in accordance witbh directions as the
court may give.

On making an order under this Article the tomay direct that the
devices to which the order relates shall (insteileing destroyed) be
forfeited to a person who has rights or remediateuthis Part in relation
to the devices in question, or dealt with in sudheo way as the court
considers appropriate.
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237 Civil rights and remedies in respect of deviceand services promoted as or
designed to circumvent technological measures

(1) This Article applies where —

(a) effective technological measures have beerieapfd a copyright
work other than a computer program; and

(b) a person (“C") manufactures, imports, distrégjtsells or lets for
hire, offers or exposes for sale or hire, advestise sale or hire, or
has in his or her possession for commercial pugpasy device,
product or component, or provides services which —

(i) are promoted, advertised or marketed for theppse of the
circumvention of those measures,

(i)  have only a limited commercially significantigpose or use
other than to circumvent those measures, or

(i) are primarily designed, produced, adaptederformed for
the purpose of enabling or facilitating the circamiron of
those measures.

(2) The following persons have the same rights rejaC as a copyright

owner has in respect of an infringement of copyrigh

(a) aperson—
()  issuing to the public copies of, or
(i) communicating to the public,
the work to which effective technological measuhes/e been
applied;

(b) the copyright owner or his or her exclusivestisee, if he or she is
not the person specified in sub-paragraph (a);

(c) the owner or exclusive licensee of any intellatproperty right in
the effective technological measures applied tontbiek.

238 Exercise of concurrent rights under Article 237

The rights conferred by Article 237 are concurreamd Articles 132(2) and
134(1) to (4) apply, in proceedings under thatdetiin relation to persons with
concurrent rights as they apply, in proceedingstimeed in those provisions,
in relation to a copyright owner and exclusive fisee with concurrent rights.

239 Damages in proceedings under Article 237

In Article 128(1) as it applies to proceedings fofringement of the rights
conferred by Article 237, the reference to the ddéat not knowing or having
reason to believe that copyright subsisted in tleekvghall be construed as a
reference to his or her not knowing or having reasobelieve that his or her
acts enabled or facilitated an infringement of cagyt.
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240 Further rights under Article 237 as to deliveryup, rights of seizure and
disposal
(1) The persons mentioned in Article 237(2) have #ame rights under

)

®3)

Articles 129 and 131 in relation to any such devigeoduct or
component which a person has in his possessiotgdyusr control with
the intention that it should be used to circum\edfifiective technological
measures, as a copyright owner has in relationyaordringing copy.

The rights conferred by paragraph (1) are coect, and Article 134(5)
shall apply, as respects anything done under Arfigd or 131 by virtue
of paragraph (1), in relation to persons with corent rights as it
applies, as respects anything done under Articledt2131, in relation to
a copyright owner and exclusive licensee with cores rights.

Article 143 applies, with the necessary modificns, in relation to the
disposal of anything delivered up or seized byueirdf paragraph (1).

241 Presumptions in proceedings under Article 237r@40

Articles 136 to 138 apply, in relation to proceagirunder Article 237 or 240,
with the necessary modifications.

242 Application of Articles 237 to 240 to databaseght, publication right and

rights
@

)

in performances

Articles 237, 238, 239 and 240 and any othewigion of this Law as it
has effect for the purposes of those Articles, wppith any necessary
adaptations, to —

(a) database right under Part 2;
(b)  publication right under Part 3; and
(c) rights in performances under Part 6,

as they apply to copyright.

Article 213 applies in proceedings brought unéigicle 237 by virtue of
this Article in relation to database right.

243 Remedy where effective technological measuresepent permitted acts

(1) Inthis Article —

“permitted act” means an act which may be donesiation to copyright
works, notwithstanding the subsistence of copyrigitvirtue of any of
the following Articles —

(@) Article 46;

(b)  Article 49;

(c) Article 50;

(d) Article 51;

(e) Article 55;

(f)  Article 58;
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(g) Article 59;

(h)  Article 61,

(i) Article 62;

()  Article 64;

(k)  Article 65;

(h  Article 66;

(m) Article 67,

(n) Article 68;

(o) Article 69;

(p) Article 70;

(g) Article 71,

() Article 72;

(s) Article 73;

(t) Article 89;

(u)  Article 96;

(v) Article 97;

(w) Article 98;

(x)  Article 99;

(y) Article 102;

(z) Article 103;

“voluntary measure or agreement” means —

(&) any measure taken voluntarily by a copyrighthery his or her
exclusive licensee or a person issuing copiesrafpmmunicating
to the public, a work other than a computer program

(b) any agreement between a copyright owner, hifesr exclusive
licensee or a person issuing copies of, or comnatinig to the
public, a work other than a computer program aratreer party,

the effect of which is to enable a person to cautya permitted act.

(2) Where the application of any effective techigidal measure to a
copyright work other than a computer program prévenperson from
carrying out a permitted act in relation to thatrkvthen that person or a
person being a representative of a class of perpoegented from
carrying out a permitted act may issue a noticecahplaint to the
Minister.

(3) A notice of complaint issued under paragraphsfiall be accompanied
by the prescribed fee, if any.

(4) Following receipt of a notice of complaint issuunder paragraph (2), the
Minister may give to the owner of that copyrightiwar an exclusive
licensee such directions as appear to the Minigiebe requisite or
expedient for the purpose of —

(a) establishing whether any voluntary measuregoeeament relevant
to the copyright work the subject of the complailbsists; or
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(®)

(6)

()

(8)

9)

(10)

(11)

(12)
(13)

(14)

(15)

(16)

(b) (where it is established there is no subsistiigntary measure or
agreement) ensuring that the owner or exclusiventiee of that
copyright work makes available to the complaindr& mmeans of
carrying out the permitted act that is the subpéd¢he complaint to
the extent necessary to so benefit from that pegchact.

Where the Minister gives directions under peaph (4)(b), the
Minister —

(@ shall inform the person who issued the noticeoonplaint under
paragraph (2) of the directions given; and

(b) may take steps to bring the directions to ttenéion of the public.

It shall be the duty of any person to whom eection is given under
paragraph (4)(a) or (b) to give effect to that clilen.

The obligation to comply with a direction givander paragraph (4)(b) is
a duty owed to the complainant or, where the complia made by a
representative of a class of persons, to that septative and to each
person in the class represented.

A breach of the duty described in paragraphsa(@ (7) is actionable
(subject to the defences and other incidents apply actions for breach
of statutory duty).

The Minister may also give directions —

(@) as to the form and manner in which a noticearhplaint referred
to in paragraph (2) may be delivered to the Mimjste

(b) as to the form and manner in which evidenceamf voluntary
measure or agreement may be delivered to the Mmighd

(c) generally as to the procedure to be followedrétation to a
complaint made under this Article.

The Minister shall take such steps as, in Migister's opinion, are
reasonable to bring directions given under pardg@pto the attention
of the public.

Any direction under this Article may be variem revoked by a
subsequent direction under this Article.

Any direction given under this Article sha#é lm writing.

This Article does not apply to copyright worktade available to the
public on agreed contractual terms in such a way thembers of the
public may access them from a place and at a tiaieidually chosen by
them.

This Article applies only where a complain&ats lawful access to the
protected copyright work, or where the complairiard representative of
a class of persons, where the class of personslaaWel access to the
work.

The States may by Regulations amend the tiefinipermitted act” in
paragraph (1).

Regulations under paragraph (15) may also dmen
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(a) Article 244 and any other provision of this Lawhich applies
(with or without adaptations) or otherwise refaysah act which is
a permitted act as defined in paragraph (1);

(b) any other provision of this Law, consequenyialipon any
amendment of the definition.

244 Application of Article 243 to database right, pblication right and rights in
performances

(1)

(2)

®3)

(4)

Article 243 applies, with any necessary adapat to database right as it
applies to copyright and, in Article 243 as so &gl “permitted act”
refers to any act that may be done, notwithstandlimgsubsistence of
database right, by virtue of any provision of Clea of Part 2.

Article 243 applies, with any necessary adamtat to publication right
as it applies to copyright and, in Article 243 asapplied, “permitted act”
refers to any act that may be done notwithstandieg subsistence of
publication right, by virtue of Article 221.

Article 243 applies, with any necessary adamtgt to rights in
performances as it applies to copyright.

In Article 243 as applied by paragraph (3),rfpted act” refers to any
act that may be done, notwithstanding the subgistesf rights in
performances, by virtue of any of the following iBkes —

(a) Article 278;
(b) Article 280;
(c) Article 281;
(d) Article 282;
(e) Article 283;
(f)  Article 284;
(g) Article 285;
(h)  Article 286;
(i)  Article 289;
()  Article 291;
(k)  Article 292;
(h  Article 293;
(m) Article 294;
(n) Article 297;
(o) Article 298.

245 Rights and remedies in respect of electronicgiits management
information

(1)

This Article applies where a person (“D”), knogly and without
authority, removes or alters electronic rights nggmaent information
which —
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246

247

248

(a) is associated with a copy of a copyright wak;

(b) appears in connection with the communicationh® public of a
copyright work,

where D knows, or has reason to believe, that bgiagdog he or she is
inducing, enabling, facilitating or concealing amfringement of
copyright.

(2) This Article also applies where a person (“Ehowingly and without
authority, distributes, imports for distribution eommunicates to the
public copies of a copyright work from which elextic rights
management information —

(a) associated with the copies; or

(b) appearing in connection with the communicatiorthe public of
the work,

has been removed or altered without authority ahdrevE knows, or has
reason to believe, that by so doing he or she dsidimg, enabling,
facilitating or concealing an infringement of coigyt.

(3) A person issuing to the public copies of or cmmicating the work to
the public has the same rights against D and Eapwight owner has
in respect of an infringement of copyright.

(4) The copyright owner or his or her exclusivesfisee, if he or she is not
the person issuing to the public copies of or comicating the work to
the public, also has the same rights against DEaad he or she has in
respect of an infringement of copyright.

(5) In this Article, “rights management informatfomeans any information
provided by the copyright owner or the holder ofy amght under
copyright which identifies the work, the authore tbopyright owner or
the holder of any intellectual property rights, information about the
terms and conditions of use of the work, and anybers or codes that
represent such information.

Exercise of concurrent rights under Article 245

The rights conferred by Article 245 are concurreamd Articles 132(2) and
134(1) to (4) apply, in proceedings under Articlb 2in relation to persons with
concurrent rights as they apply, in proceedingstimeed in those provisions,
in relation to a copyright owner and exclusive fisee with concurrent rights.

Presumptions in proceedings under Article 245
Articles 136 to 138 apply in relation to proceedinmder Article 245.

Application of Articles 245 and 246 to databaseght, publication right and
rights in performances

(1) Articles 245 and 246, and any other provisibths Law as it has effect
for the purposes of those Articles apply, with a@gessary adaptations,
to -
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(a) database right under Part 2;
(b)  publication right under Part 3; and
(c) rights in performances under Part 6,
as they apply to copyright.
(2) The provisions of Article 213 apply in procesgk brought under

Article 245 by virtue of this Article in relatiomtdatabase right.

PART 5
FRAUDULENT RECEPTION OF TRANSMISSIONS

249 Interpretation of Part 5

(1)

)

In this Part “qualifying country” means —

(@) Jersey; or

(b) so far as provision is made by Order underchetB99, a country
prescribed by the Order for the purposes of thit Pa

Except where the context otherwise requires —

(&) expressions used in this Part that are noheeffor the purposes
of this Part but are defined for the purposes of Paave the same
meaning as in Part 1; and

(b) other rules of construction that apply for tmarposes of Part 1
apply also for the purposes of this Part.

250 Offence of fraudulently receiving programmes

(1)

(2)

®3)

A person who dishonestly receives a programmeluded in a
broadcasting service provided from a place withigualifying country,

with intent to avoid payment of any charge applieab the reception of
the programme shall be guilty of an offence anblédo a fine of level 4
on the standard scale.

Where this Article applies in relation to a &doasting service, it also
applies to any service run for the person providingt service, or a
person providing programmes for that service, whichsists wholly or
mainly in the sending by means of a telecommurooatisystem of
sounds or visual images, or both.

Where an offence against this Article committeda limited liability
partnership or body corporate is proved to haven lmeenmitted with the
consent or connivance of —

(&) a person who is a partner of the partnershiglirector, manager,
secretary or other similar officer of the body amaie; or
(b) any person purporting to act in any such capaci

the person shall also be guilty of the offence &alle in the same
manner as the partnership or body corporate t@émalty provided for
that offence.
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(4)

Where the affairs of a body corporate are madaly its members,
paragraph (3) shall apply in relation to acts aethdlts of a member in
connection with the member’s functions of managenasnf the member
were a director of the body corporate.

251 Offence relating to unauthorized decoders

(1)

(2)

®3)

(4)

()

(6)

A person shall be guilty of an offence if hesbe —

(@) makes, imports, distributes, sells or lets e or offers or
exposes for sale or hire any unauthorized decoder;

(b) has in his or her possession for commercialpgegs any
unauthorized decoder;

(c) installs, maintains or replaces for commercalrposes any
unauthorized decoder; or

(d) advertises any unauthorized decoder for salkirer or otherwise
promotes any unauthorized decoder by means of cociahe
communications.

A person guilty of an offence against paragréighshall be liable to
imprisonment for a term of 10 years and to a fine.

It shall be a defence to any prosecution for @ffence against
paragraph (1) for the defendant to prove that h&herdid not know, and
had no reasonable ground for believing, that theoder was an
unauthorized decoder.

Where an offence against this Article committeda limited liability
partnership or body corporate is proved to haven lmeenmitted with the
consent or connivance of —

(@) a person who is a partner of the partnershiglirector, manager,
secretary or other similar officer of the body amaie; or

(b) any person purporting to act in any such capaci

the person shall also be guilty of the offence #alle in the same
manner as the partnership or body corporate t@émalty provided for
that offence.

Where the affairs of a body corporate are madalgy its members,
paragraph (4) shall apply in relation to acts aathdlts of a member in
connection with the member’s functions of managerasrif the member
were a director of the body corporate.

In this Article —

“apparatus” includes any device, component or glaat data (including
software);

“conditional access technology” means any technioaasure or
arrangement whereby access to encrypted transmsssican intelligible
form is made conditional on prior individual auttzation;

“decoder” means any apparatus which is designeadapted to enable
(whether on its own or with any other apparatus) emcrypted
transmission to be decoded;
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“encrypted” includes subjected to scrambling or tbperation of
cryptographic envelopes, electronic locks, passwood any other
analogous application;

“transmission” means —

(@) any programme included in a broadcasting serviich is
provided from a place in a qualifying country;

(b) an information society service which is proddeom a place in a
qualifying country;

“unauthorized”, in relation to a decoder, meanst tthee decoder is
designed or adapted to enable an encrypted trasismjr any service
of which it forms part, to be accessed in an igille form without

payment of the fee (however imposed) which the gemnaking the
transmission, or on whose behalf it is made, clsafge accessing the
transmission or service (whether by the circumwenof any conditional
access technology related to the transmission reicgeor by any other
means).

252 Forfeiture of unauthorized decoders

(1)

)

®3)

(4)

()

(6)

Where unauthorized decoders have come intoptissession of any
person in connection with the investigation or pmsgion of a relevant
offence, that person may apply under this Articde &n order for the
forfeiture of the unauthorized decoders.

For the purposes of this Article “relevant oife” means —
(@) an offence against Article 251(1); or
(b) an offence involving dishonesty or deception.

An application under this Article may be made —

(&) where proceedings have been brought in anyt doua relevant
offence relating to some or all of the unauthoridedoders, to that
court; or

(b) where no application for the forfeiture of thenauthorized
decoders has been made under sub-paragraph (a)theo
Magistrate’s Court.

On an application under this Article, the cashrall make an order for the
forfeiture of any unauthorized decoders only ifigt satisfied that a
relevant offence has been committed in relationth® unauthorized
decoders.

A court may infer for the purposes of this Aldi that such an offence has
been committed in relation to any unauthorized dec®if it is satisfied
that such an offence has been committed in relatomnauthorized
decoders which are representative of the unauttmbridecoders in
question (whether by reason of being of the sansggdeor part of the
same consignment or batch or otherwise).

A person aggrieved by an order of the Magistsa€ourt made under this
Article or by a decision not to make such an ordeay appeal against
that order or decision to the Royal Court.
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(7)

(8)

9)

An order under this Article may contain sucbyision as appears to the
court to be appropriate for delaying the coming ifdrce of the order
pending the making and determination of any appeal.

Subject to paragraph (9), where any unauthdriecoders are forfeited
under this Article they shall be destroyed in adeamce with such
directions as the court may give.

On making an order under this Article the coomdy direct that the
unauthorized decoders to which the order relatadi hstead of being
destroyed) be forfeited to a person who has rigitsemedies under
Article 253 in relation to the unauthorized decader question, or dealt
with in such other way as the court considers gmjaite.

253 Civil rights and remedies in respect of apparais, etc. for unauthorized
reception of transmissions

(1) A person who —

(@) makes charges for the reception of programmekided in a
broadcasting service provided from a place in difyurag country;

(b) sends encrypted transmissions of any otherrigéisn from a
place in a qualifying country; or

(c) provides conditional access services from @epla a qualifying
country,

shall be entitled to the rights and remedies reteto in paragraphs (2)

and (3).

(2) He or she has the same rights and remediesstigaperson —

(& who-

()  makes, imports, distributes, sells or lets ffire, offers or

exposes for sale or hire, or advertises for salerer

(i)  has in his or her possession for commerciappses, or

(iii) installs, maintains or replaces for commetlgiarposes,

any apparatus designed or adapted to enable @t g&ssons to
access the programmes or other transmissions cunouent
conditional access technology related to the progras or other
transmissions when they are not entitled to d@so;

(b) who publishes or otherwise promotes by meansomhmercial
communications any information which is calculatecenable or
assist persons to access the programmes or odmsntissions or
circumvent conditional access technology related tle
programmes or other transmissions when they arentitted to do
S0,

as a copyright owner has in respect of an infring@nof copyright.

(3) Further, he or she has the same rights undéclés 129 and 131 in
relation to any such apparatus as a copyright owasrin relation to an
infringing copy.

(4) Where this Article applies in relation to a &doasting service, it also
applies to any service run for the person providingt service, or a
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®)

(6)

(7)

person providing programmes for that service, wiaohsists wholly or
mainly in the sending by means of a telecommurdaatisystem of
sounds or visual images, or both.

In Article 128(1), as it applies to proceedinigs infringement of the
rights conferred by this Article, the reference ttee defendant not
knowing or having reason to believe that copyrigtsisted in the work
shall be construed as a reference to his or hekmmiving or having
reason to believe that his or her acts infringedriphts conferred by this
Article.

Article 143 applies, with the necessary modificns, in relation to the
disposal of anything delivered up or seized byuegirdf paragraph (3).

In this Article “apparatus”, “conditional acaestechnology” and
“encrypted” have the same meanings as in Article Z&ansmission”
includes transmissions as defined in that Articld &onditional access
services” means services comprising the provisioooaditional access
technology.

PART 6
PERFORMERS’ PROTECTION

CHAPTER 1 — INTRODUCTORY

254 Interpretation of Part 6

(1)

In this Part —
“distribution right” has the meaning given in Atec261;

“exclusive recording contract” shall be construedaiccordance with
Article 268;

“illicit recording” has the meaning given in Artel55;

“issue to the public of copies of a recording” $ha¢ construed in
accordance with Article 261,

“licensing body” has the meaning given in Articl2482);
“licensing scheme” has the meaning given in Art2(1);
“making available right” has the meaning given intidle 263;
“moral rights” means the rights conferred by Chajte

“performance” means —

(&) adramatic performance (which includes dancenaime);
(b) a musical performance;

(c) areading or recitation of a literary work; or

(d) a performance of a variety act of any simileggentation,

States %
of Jersey

Page - 193
P.141/2010



Article 254

Draft Intellectual Property (Unregistered Rig) (Jerse)
Law 20%

which is, or so far as it is, a live performanceegi by one or more
individuals;

“performer’s non-property rights” has the meaningeg in Article 256;
“performer’s property rights” has the meaning giverrticle 256;

“person having recording rights” shall be constrirediccordance with
Avrticle 268;

“qualifying country” means —
(@) Jersey; or

(b) so far as provision is made by Order underchetB99, a country
prescribed by the Order for the purpose of extendthe
application of a right conferred by this Part;

“qualifying individual” means —
(a) a British citizen;
(b) an individual domiciled or resident in Jersey;

(c) so far as provision is made by Order under chetB99, an
individual prescribed by the Order for the purpes¢éending the
application of a right conferred by this Part;

“qualifying performance” has the meaning given irtidle 257;

“qualifying person” means —
(a) a qualifying individual,
(b) abody corporate which —
() is formed under the law of a qualifying countand

(i) has in a qualifying country a place of busimest which
substantial business activity is carried on,

and, in determining for the purpose of this defomtwhether substantial
business activity is carried on at a place of bessnin any country, no
account shall be taken of dealings in goods whierafall material times
outside that country;

“recording”, in relation to a performance, meansfilemn or sound
recording —

(@) made directly from the live performance;
(b) made from a broadcast of the performance; or

(c) made, directly or indirectly, from another retiog of the
performance;

“rental” has the meaning given in Article 258;
“rental right” has the meaning given in Article 262
“reproduction right” has the meaning given in Alei@60;

“rights owner” shall be construed in accordancéwitticle 312(2).

(2) Except where the context otherwise requires —

(a) expressions used in this Part that are noheeffor the purposes
of this Part but are defined for the purposes of Paave the same
meaning as in Part 1; and
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(b) other rules of construction that apply for t{marposes of Part 1
apply also for the purposes of this Part.
(3) The following provisions apply for the purposes this Part and in

relation to an infringement of the rights conferdgg this Part, as they
apply for the purposes of Part 1 and in relatioratoinfringement of
copyright —

(@) Article 4(4) to (8);
(b) Article 17(2) and (3); and
(c) Article 34(3).

255 “lllicit recording”

(1)

(2)

©)

(4)

()

(6)

In this Part “illicit recording”, in relationot a performance, shall be
construed in accordance with this Article.

For the purposes of a performer’s rights, armdiag of the whole or any
substantial part of a performance of his or hem@midgllicit recording if it
is made, otherwise than for private purposes, withis or her consent.

For the purposes of the rights of a person ritavecording rights, a
recording of the whole or any substantial part pegormance subject to
the exclusive recording contract is an illicit rediag if it is made,
otherwise than for private purposes, without hisi@r consent or that of
the performer.

For the purposes of Articles 318 and 319, aonging is an illicit
recording if it is an illicit recording for the pomses mentioned in
paragraph (2) or (3).

In this Part “illicit recording” includes a rexding falling to be treated as
an illicit recording by virtue of any of Articlesr8(3), 280(4), 287(2),

291(3), 293(2) or 294(2), but does not include eorging made in

accordance with any other provision of Chapter 3.

It is immaterial for the purposes of this Altiavhere the recording was
made.

256 “Performer’s non-property rights”, “performer’s property rights” and
“rights owner”

(1) In this Part, “performer’s property rights” nmsathe rights conferred by
Articles 260 to 263, being —
(@) reproduction right;
(b)  distribution right;
(c) rental right;
(d) making available right.
(2) In this Part, “performer’s non-property rightsieans the rights conferred
by Articles 265 to 267.
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(3) References in this Part (apart from Chapteto/the consent of the
performer shall be construed, in relation to aqrenkr’'s property rights,
as references to the consent of the rights owner.

(4) Where different persons are (whether in consege of a partial
assignment or otherwise) entitled to different aspef a performer’s
property rights in relation to a performance, tights owner for any
purpose of this Part (apart from Chapter 7) ispeson who is entitled to
the aspect of those rights relevant for that puepos

(5) Where a performer’s property rights (or anyez$mf them) is owned by
more than one person jointly, references in thist Rapart from
Chapter 7) to the rights owner are to all the ownso that, in particular,
any requirement of the licence of the rights owmejuires the licence of
all of them.

257 Qualifying performance

A performance is a qualifying performance for thegmses of the provisions of

this Part relating to performers’ rights if —

(a) itis given by a qualifying individual; or

(b) the performance takes place in a qualifyingntigu

258 “Rental”

(1) In this Part, subject to paragraphs (2) and ‘@ntal” means making a
copy of a recording available for use, on termd thavill or may be
returned, for direct or indirect economic or comamdradvantage.

(2) The expression “rental” does not include —

(@8 making available for the purpose of public perfance,
communication to the public or playing or showingublic;

(b) making available for the purpose of exhibitinrpublic; or

(c) making available for on-the-spot reference use.

(3) References in this Part to the rental of copésa recording of a
performance include the rental of the original rdowgy of the live
performance.

259 Performer’s rights to be independent of copyribt, etc.

The rights conferred by this Part are independént o

(@) any copyright in, or moral rights relating emy work performed or any
film or sound recording of, or broadcast includitigg performance; and

(b) any other right or obligation arising otherwthan under this Part.
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CHAPTER 2 — ECONOMIC RIGHTS

Performer’s property rights

260 Consent required for copying of recording: “repoduction right”

(1)

)

®3)
(4)

A performer’'s rights are infringed by a persarho, without the
performer’'s consent, makes a copy of a recordinghefwhole or any
substantial part of a qualifying performance.

In paragraph (1), making a copy of a recordmgudes making a copy
which is transient or is incidental to some othee wf the original
recording.

It is immaterial whether the copy is made diseor indirectly.

The right of a performer under this Article aathorize or prohibit the
making of such copies is a property right, refertedin this Part as
“reproduction right”.

261 Consent required for issue of copies to publi¢distribution right”

(1)

(2)

®3)

(4)

()

A performer’'s rights are infringed by a pers@ro, without the
performer’'s consent, issues to the public copies oEcording of the
whole or any substantial part of a qualifying periance.

References in this Part to the issue to thdipuolb copies of a recording
are references to —

(@) the act of putting into circulation in the proted area copies not
previously put into circulation in the protecteeary or with the
consent of the performer; or

(b) the act of putting into circulation outside thetected area copies
not previously put into circulation in the protettearea or
elsewhere.

Reference in this Part to the issue to theipublcopies of a recording do
not include —

(@) any subsequent distribution, sale, hiring oanloof copies
previously put into circulation (but see ArticleZ6or

(b) any subsequent importation of such copiestiméqorotected area,

except so far as paragraph (2)(a) applies to puitito circulation in the
protected area copies previously put into circatatutside the protected
area.

References in this Part to the issue of comiEsa recording of a
performance include the issue of the original rdog of the live
performance.

The right of a performer under this Article aathorize or prohibit the
issue of copies to the public is a property rigaferred to in this Part as
“distribution right”.
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262 Consent required for rental of copies to public‘rental right”

(1)

)

A performer’'s rights are infringed by a persarho, without the
performer’s consent, rents to the public copiea mécording of the whole
or any substantial part of a qualifying performance

The right of a performer under this Article daathorize or prohibit the
rental of copies to the public is a property rigieferred to in this Part as
“rental right”.

263 Consent required for making available to public“making available right”

(1)

)

A performer’'s rights are infringed by a pers@rho, without the

performer’s consent, makes available to the puslicecording of the
whole or any substantial part of a qualifying perfance by electronic
transmission in such a way that members of theipuby access the
recording from a place and at a time individualpsen by them.

The right of a performer under this Article aathorize or prohibit the
making available to the public of a recording igraperty right, referred
to in this Part as “making available right”.

Right to equitable remuneration

264 Right to equitable remuneration for exploitation of sound recording

(1)

)

®3)

(4)

®)

Where a commercially published sound recordifighe whole or any
substantial part of a qualifying performance —

(a) is played in public; or

(b) is communicated to the public otherwise thanitbybeing made
available to the public in the way mentioned iniélet 263(1),

the performer is entitled to equitable remunerafrom the owner of the
copyright in the sound recording.

In paragraph (1) the reference to publicatidnaosound recording
includes making it available to the public by efentc transmission in
such a way that members of the public may accdamita place and at a
time individually chosen by them.

The right to equitable remuneration under thigicle may not be
assigned by the performer except to a collectirgesp for the purpose
of enabling it to enforce the right on the perfortmdéehalf.

Notwithstanding paragraph (3), the right to ieale remuneration under
this Article is transmissible by testamentary dspon or by operation of
law as moveable property and may be assigned threfutransmitted by
any person into whose hands it passes.

The amount payable by way of equitable remuiwras as agreed by or
on behalf of the persons by and to whom it is pbyabubject to
paragraphs (6), (7), (8) and (11).
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(6)

(7)

(8)

9)

(10)

(11)

(12)

In default of agreement as to the amount payhlyl way of equitable
remuneration, the person by or to whom it is pagabhy apply to the
licensing authority to determine the amount payable

A person by or to whom equitable remuneratisrpayable may also
apply to the licensing authority —

(a) tovary any agreement as to the amount payable;

(b) to vary any previous determination of the lsiag authority as to
that matter.

Except with the permission of the licensinghawity, an application
under paragraph (7) may not be made within 12 ngofrdim the date of
a previous determination.

An order made on an application under parag(@phas effect from the
date on which it is made or a later date specifigdthe licensing
authority.

On an application under this Article the lisgrg authority shall consider
the matter and make such order as to the methochlotilating and

paying equitable remuneration as the licensingaitthmay determine

to be reasonable in the circumstances, takingdaotmunt the importance
of the contribution of the performer to the souadarding.

An agreement is of no effect in so far asuports —

(a) to exclude or restrict the right to equital#enuneration under this
Article; or

(b) to prevent a person questioning the amount gqtitable
remuneration or to restrict the powers of the lgieg authority
under this Article.

In this Article “collecting society” means acéety or other organization
which has as its main object or one of its maireoty the exercise of the
right to equitable remuneration on behalf of mtwntone performer.

Performer’s non-property rights

265 Consent required for making recording or broadast of live performance

(1)

)

A performer’'s rights are infringed by a persarho, without the
performer’s consent —

(@) makes a recording of the whole or any substhmgart of a
qualifying performance directly from the live pemimance;

(b) broadcasts live the whole or any substantiat paa qualifying
performance; or

(c) makes a recording of the whole or any substhrgart of a
qualifying performance directly from a broadcast tbe live
performance.

In an action for infringement of a performerights brought by virtue of
this Article damages shall not be awarded againgtfendant who shows
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that at the time of the infringement he or shedweld on reasonable
grounds that consent had been given.

266 Consent required for showing in public, etc. ofecording of performance
made without consent

267

268

A performer’s rights are infringed by a person whathout the performer’s
consent —

@)

(b)

shows or plays in public the whole or any saitiighl part of a qualifying
performance; or

communicates to the public the whole or anystaftial part of a
qualifying performance,

by means of a recording which was, and which tkeasgn knows or has reason
to believe was, made without the performer’s consen

Consent required for importing, possessing orahling with illicit recording

(1)

)

®3)

A performer’'s rights are infringed by a persarho, without the
performer’s consent —

(@) imports into Jersey otherwise than for the @@ss private and
domestic use; or

(b) in the course of a business possesses, sddtsdor hire, offers or
exposes for sale or hire, or distributes,

a recording of a qualifying performance which isdavhich that person
knows or has reason to believe is, an illicit relomg.

Where in an action for infringement of a penfier's rights brought by
virtue of this Article a defendant shows that thieii recording was
innocently acquired by him or her or a predecesstitle of his or hers,
the only remedy available against him or her inpees of the
infringement is damages not exceeding a reasonayment in respect
of the act complained of.

In paragraph (2) “innocently acquired” meanattthe person acquiring
the recording did not know and had no reason tewelthat it was an
illicit recording.

Rights of person having recording rights

“Exclusive recording contract” and “person having recording rights”

(1)

)

In this Part an “exclusive recording contratttans a contract between a
performer and another person under which that peisentitled, to the
exclusion of all other persons, including the parfer, to make
recordings of one or more of the performer’s periances with a view to
their commercial exploitation.

Subject to paragraph (3) references in thist Rara “person having
recording rights”, in relation to a performance &re person —
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(@) who is party to and has the benefit of an estetu recording
contract to which the performance is subject; or
(b) to whom the benefit of that contract has bessigaed,
and who is a qualifying person.

(3) If a performance is subject to an exclusiveording contract but the
person referred to in paragraph (2) is not a qialif person, references
in this Part to a “person having recording rights” relation to the
performance are to any person —

(@) who is licensed by that person to make recgdliof the
performance with a view to their commercial ex@tdn; or
(b) to whom the benefit of that licence has beaigagd,
and who is a qualifying person.
(4) In this Article “with a view to commercial exptation” means with a

view to the recordings being sold or let for hiog,shown or played in
public.

269 Recording rights: consent required for recordiig of performance subject to
exclusive contract

(1)

(2)

A person infringes the rights of a person hgviecording rights in
relation to a performance who, without his or hensent or that of the
performer, makes a recording of the whole or arhstantial part of the
performance.

In an action for infringement of those rightoilght by virtue of this
Article damages shall not be awarded against andafé who shows that
at the time of the infringement he or she beliesadeasonable grounds
that consent had been given.

270 Recording rights: consent required for use ofacording made without
consent

(1)

A person infringes the rights of a person hgviecording rights in
relation to a performance who, without his or hensent or, in the case
of a qualifying performance, that of the performer

(@) shows or plays in public the whole or any saéal part of the
performance; or

(b) communicates to the public the whole or anystattial part of the
performance,

by means of a recording which was, and which tleasgn knows or has
reason to believe was, made without the appropeiatsent.

(2) The reference in paragraph (1) to “the appedpriconsent” is to the
consent of —
(@) the performer; or
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(b) the person who at the time the consent wasnghad recording
rights in relation to the performance or, if th@ras more than one
such person, of all of them.

271 Recording rights: consent required for importirg, possessing or dealing
with illicit recording

(1)

)

®3)

A person infringes the rights of a person hgviecording rights in
relation to a performance who, without his or hensent or, in the case
of a qualifying performance, that of the performer

(a) imports into Jersey otherwise than for his er Iprivate and
domestic use; or

(b) inthe course of a business possesses, sdéssdor hire, offers or
exposes for sale or hire, or distributes,

a recording of the performance which is, and whiet person knows or
has reason to believe is, an illicit recording.

Where in an action for infringement of thosghts brought by virtue of
this Article a defendant shows that the illicit eeding was innocently
acquired by him or her or a predecessor in titldiefor hers, the only
remedy available against him or her in respechefibfringement shall
be damages not exceeding a reasonable paymenspecteof the act
complained of.

In paragraph (2) “innocently acquired” meanattthe person acquiring
the recording did not know and had no reason t@welthat it was an
illicit recording.

272 Duration of rights

(1)

)

Subject to paragraph (2) the rights conferngthiis Chapter in relation to
a performance expire —

(@) at the end of the period of 50 years from thé ef the calendar
year in which the performance takes place; or

(b) if during that period a recording of the pem@ance is released,
50 years from the end of the calendar year in whichreleased.

For the purposes of paragraph (1) a recordirfgeieased” when it is first
published, played or shown in public or communidatethe public, but
in determining whether a recording has been reteaseaccount shall be
taken of any unauthorized act.

CHAPTER 3 - ACTS PERMITTED IN RELATION TO ECONOMIRIGHTS

273 Chapter 3: introductory

(1)

The provisions of this Chapter —

(@) specify acts which may be done in relation tpesformance or
recording notwithstanding the rights conferred thagter 2;
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(b) relate only to the question of infringementtodse rights; and

(c) do not affect any other right or obligationtresing the doing of
any of the specified acts.

(2) No inference shall be drawn from the descriptid any act which may
by virtue of this Chapter be done without infringithe rights conferred
by Chapter 2 as to the scope of those rights.

(3) The provisions of this Chapter are to be camstrindependently of each
other, so that the fact that an act does not faliwone provision does
not mean that it is not covered by another prowisio

274 Power to amend Chapter 3

(1) The States may by Regulations amend in thigptenahe acts which may
be done in connection with a performance or reogrdiotwithstanding
the rights conferred by Chapter 2.

(2) Regulations under paragraph (1) may also antkisdChapter so as to
provide that an agreement is void to the exterttith@urports to prohibit
or restrict an act which would, but for a provisiofi this Chapter,
infringe a right conferred by Chapter 2.

(3) Regulations under paragraph (1) may also amend
(&) any other provision of this Law which appliesatherwise refers

to any provision of this Chapter;
(b) any other provision of this Law, consequenyialipon any
amendment of this Chapter.
275 Making of temporary copies

The rights conferred by Chapter 2 are not infringed the making of a

temporary copy of a recording of a performance Wisctransient or incidental,

which is an integral and essential part of a tetldmoal process and the sole
purpose of which is to enable —

(@) a transmission of the recording in a networkwvieen third parties by an
intermediary; or

(b) alawful use of the recording,

and which has no independent economic significance.

276 Criticism, reviews and news reporting

(1) Fair dealing with a performance or recordingtfee purpose of criticism
or review of that or another performance or reqaydir of a work does
not infringe any of the rights conferred by Chafer

(2) Fair dealing with a performance or recordingtfe purpose of reporting
current events does not infringe any of the riglatsferred by Chapter 2.
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277

278

279

®3)

An agreement is void to the extent that it jpue to prohibit or restrict
an act which would, apart from this Article, infge any right conferred
by Chapter 2.

Incidental inclusion of performance or recordimy

(1)

)

®3)

The rights conferred by Chapter 2 are not gfed by the incidental
inclusion of a performance or recording in a sowedording, film or
broadcast.

The rights conferred by Chapter 2 are not mgfeid by anything done in
relation to copies of, or the playing, showing,communication to the
public of, anything whose making was, by virtugpafagraph (1), not an
infringement of those rights.

A performance or recording so far as it cossist music, or words
spoken or sung with music, shall not be regardddadentally included
in a sound recording or broadcast if it is delibelsaincluded.

Things done for purposes of instruction or examation

(1)

)

®3)

(4)

The rights conferred by Chapter 2 are not mgfed by the copying of a
recording of a performance in the course of insipug or of preparation
for instruction, in the making of films or film sod-tracks, if copying is
done by a person giving or receiving instruction.

The rights conferred by Chapter 2 are not tigfeid —

(a) by the copying of a recording of a performafmehe purposes of
setting or answering the questions in an examinato

(b) by anything done for the purposes of an exatiunaby way of
communicating the questions to the candidates.

Where a recording which would otherwise bellitirecording is made
in accordance with this Article but is subsequedialt with, it shall be
treated as an illicit recording for the purposeshatt dealing, and if that
dealing infringes any right conferred by Chaptefd, all subsequent
purposes.

For the purposes of paragraph (3), “dealt wih% the same meaning as
in Article 55(6).

Playing or showing sound recording, film or bradcast at educational
establishment

(1)

)

The playing or showing of a sound recordingmfor broadcast at an
educational establishment for the purposes of unogon before an

audience consisting of teachers and pupils at stebkshment and other
persons directly connected with the activitieshaf €stablishment is not a
playing or showing of a performance in public fdretpurposes of

infringement of the rights conferred by Chapter 2.

A person is not for this purpose directly corted with the activities of
the educational establishment simply because sh@is the parent of a
pupil at the establishment.
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(3) Any provision made under Article 7(2) with regspto the application of
Article 57 also applies for the purposes of thiidle.

280 Recording of broadcasts by educational estaltients

(1) Arrecording of a broadcast or a copy of suchcarding may be made by
or on behalf of an educational establishment ferdtiucational purposes
of that establishment without thereby infringingyanf the rights
conferred by Chapter 2 in relation to any perforogaror recording
included in it.

(2) The rights conferred by Chapter 2 are not mgfed where a recording of
a broadcast or a copy of such a recording, whoseéngnavas by virtue of
paragraph (1) not an infringement of such riglessdmmunicated to the
public by a person situated within the premisesaaf educational
establishment provided that the communication cameoreceived by
any person situated outside the premises of thalbbleshment.

(3) This Article does not apply if or to the extdhtt there is a licensing
scheme notified for the purposes of this Article docordance with
Article 328.

(4) Where a recording which would otherwise belkgitirecording is made
in accordance with this Article but is subsequedigalt with, it shall be
treated as an illicit recording for the purposeshatt dealing, and if that
dealing infringes any right conferred by Chaptefd, all subsequent
purposes.

(5) For the purposes of paragraph (3) “dealt with% the same meaning as
in Article 58(5).

(6) Any provision made under Article 7(2) with regspto the application of
Article 58 also applies for the purposes of thiidle.

281 Copy of work required to be made as conditionfe@xport

If an article of cultural or historical importance interest cannot lawfully be

exported from Jersey unless a copy of it is madied@posited in an appropriate

library or archive, it is not an infringement ofyanght conferred by Chapter 2

to make that copy.

282 States Assembly and judicial proceedings

The rights conferred by Chapter 2 are not infrintpgdanything done for the

purposes of proceedings of the States Assemblydicial proceedings or for

the purpose of reporting those proceedings.
283 Committees of inquiry and public inquiries

(1) The rights conferred by Chapter 2 are notmgfed by anything done for
the purposes of the proceedings of a committeen@diity or a public
inquiry or for the purpose of reporting those peatiags held in public.
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(2)

The rights conferred by Chapter 2 are not mged by the issue or
communication to the public of copies of the repufria committee of
inquiry or public inquiry.

284 Public records

Material which is comprised in a public record, it the meaning of Article 3
of the Public Records (Jersey) Law 2002, whichpisroto public inspection in
pursuance of that Law, may be copied, and a copy beasupplied to any
person, by or with the authority of any officer apged under that Law,
without infringing any right conferred by Chapter 2

285 Recording communicated to the Crown or the Stas in the course of public
business

(1)

)

®3)

(4)

©®)

(6)

This Article applies where any recording in @ahirights conferred by
Chapter 2 subsist has, in the course of public ness, been
communicated to the Crown or the States for anpgre by or with the
licence of the owner of those rights and a matdhalg recording or
embodying the recording is owned by or in the adytor control of the
Crown or the States.

The Crown or the States may, for the purposemiasich the recording
was communicated to it or them, or any related @sgpwhich could
reasonably have been anticipated by the ownereofigiits conferred by
Chapter 2, copy the recording, issue copies ofeherding to the public,
and communicate the recording to the public withoitinging any

rights conferred by Chapter 2 in the recording.

The Crown or the States may not copy a recgrdissue copies of a
recording to the public or communicate a recordiogthe public by
virtue of this Article, if the recording has preusly been made available
to the public otherwise than by virtue of this Ak,

Paragraph (3) shall not apply to a recordingt thas previously been
made available to the public if it is reasonabliidved that copies of the
recording are no longer available to the public.

This Article has effect subject to any agreenterthe contrary between
the Crown or the States and the owner of the riglusferred by
Chapter 2.

In this Article —

“public business” includes any activity carried by the Crown or the
States;

“States” means —
(a) the States Assembly;
(b) any Minister;

(c) any committee established by or under Standdnders of the
States of Jersey (other than a committee of indjuiry

“recording” includes a copy of a recording.
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286 Acts done under authority of enactment

(1)

(2)

®3)

Where the doing of a particular act is spealfic authorized by an
enactment, whenever passed or made, then, unlesserhctment
provides otherwise, the doing of that act does infsinge the rights
conferred by Chapter 2.

Nothing in this Article shall be construed aslading any defence of
statutory authority otherwise available under or tytue of any
enactment.

Expressions used in this Article have the semaaning as in Article 73.

287 Transfer of copies of works in electronic form

(1)

(2)

®3)

(4)

This Article applies where a recording of afpenance in electronic
form has been purchased on terms which, expressimgiedly or by
virtue of any rule of law, allow the purchaser taka further recordings
in connection with his or her use of the recording.

If there are no express terms —

(a) prohibiting the transfer of the recording bg furchaser, imposing
obligations which continue after a transfer, priml the
assignment of any consent or terminating any cdrsea transfer;
or

(b)  providing for the terms on which a transfereayndo the things
which the purchaser was permitted to do,

anything which the purchaser was allowed to do adag be done by a
transferee without infringement of the rights coréd by Chapter 2, but
any recording made by the purchaser which is rew &tnsferred shall
be treated as an illicit recording for all purpoaésr the transfer.

Paragraph (2) also applies where the originatiased recording is no
longer usable and what is transferred is a furthey used in its place.

The above provisions also apply on a subseqtramisfer, with the
substitution for references in paragraph (2) topgtechaser of references
to the subsequent transferor.

288 Use of recordings of spoken works in certain sas

(1) Where a recording of the reading or recitatém literary work is made
for the purpose —
(a) of reporting current events; or
(b)  of communicating to the public the whole ortpafrthe reading or
recitation,
it is not an infringement of the rights conferreg Ghapter 2 to use the
recording (or to copy the recording and use theycdmr that purpose,
provided the conditions in paragraph (2) are met.
(2) The conditions are that —
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(@) the recording is a direct recording of the negar recitation and is
not taken from a previous recording or from a boaatt

(b) the making of the recording was not prohibibgdor on behalf of
the person giving the reading or recitation;

(c) the use made of the recording is not of a kirhibited by or on
behalf of that person before the recording was maiie

(d) the use is by or with the authority of a persdm is lawfully in
possession of the recording.

289 Recordings of folk-songs for purposes of archiv

290

291

(1)

(2)

®3)

(4)

A recording of a performance of a song may laelenfor the purpose of
including it in an archive maintained by a desigdabody without
infringing any of the rights conferred by Chapter@ovided the
conditions in paragraph (2) are met.

The conditions are that —

(&) the words are unpublished and of unknown asttiprat the time
the recording is made;

(b) the making of the recording does not infringg aopyright; and

(c) its making is not prohibited by any performer.
Copies of a recording made in reliance on pajy(1l) and included in
an archive maintained by a designated body mayhef prescribed

conditions are met, be made and supplied by théivest without
infringing any of the rights conferred by Chapter 2

In this Article —

“designated body” means a body designated for thepgses of
Article 89;

“prescribed conditions” means the conditions priesd for the purposes
of paragraph (3) of that Article.

Playing of sound recordings for purposes of diy society, etc.

It is not an infringement of any right conferred Ghapter 2 to play a sound
recording as part of the activities of, or for thenefit of, a club, society or other
organization if the following conditions are met —

@)

(b)

the organization is not established or conaluéte profit and its main
objects are charitable or are otherwise concernéd the advancement
of religion, education or social welfare;

the proceeds of any charge for admission tgthee where the recording
is to be heard are applied solely for the purpo$déise organization.

Incidental recording for purposes of broadcast

(1)

A person who proposes to broadcast a recording performance in
circumstances not infringing the rights conferrgd@hapter 2 shall be
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(2)

®3)

treated as having consent for the purposes of €hagor the making of
a further recording for the purposes of the brostdca

That consent is subject to the condition thatfurther recording —
(@) shall not be used for any other purpose; and

(b) shall be destroyed within 28 days of being tfingssed for
broadcasting the performance.

A recording made in accordance with this Adichall be treated as an
illicit recording —

(&) for the purposes of any use in breach of tmelition mentioned in
paragraph (2)(a); and

(b) for all the purposes after that condition a& tondition mentioned
in paragraph (2)(b) is broken.

292 Recordings for purposes of supervision and cal of broadcasts and other
services

(1)

(2)

©)

(4)

The rights conferred by Chapter 2 are notmgfeid by the making or use
by the British Broadcasting Corporation, for thegmse of maintaining
supervision and control over programmes broadcastthem, of
recordings of those programmes.

The rights conferred by Chapter 2 are not mgfeid by anything done in
pursuance of —

(@) section 115(4) or (6) or 117 of the Broadcasfict 1996;

(b) a condition which, by virtue of section 334(19f the
Communications Act 2003, is included in a licencanged under
Part | or lll of that Act or Part | or Il of the Badcasting Act 1996;

(c) a direction given under section 109(2) of theodiicasting
Act 1990; or

(d) section 334(3) of the Communications Act 2003.

The rights conferred by Chapter 2 are not mgfed by the use by
OFCOM in connection with the performance of anytlodir functions
under the Broadcasting Act 1990, the Broadcastira 1896 or the
Communications Act 2003, of —

(&) any recording, script or transcript which isyded to them under
or by virtue of any provision of those Acts; or

(b) any existing material which is transferred berh by a scheme
made under section 30 of the Communications Ac8200

In paragraph (3) —
“existing material” means —

(@) any recording, script or transcript which wa®wvided to the
Independent Television Commission or the Radio Audth under
or by virtue of any provision of the BroadcastingtA990 or the
Broadcasting Act 1996; and
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(b) any recording or transcript which was providedhe Broadcasting
Standards Commission under section 115(4) or (8)L6(5) of the
Broadcasting Act 1996;

“OFCOM”" means the Office of Communications estdi#i$ under the
Communications Act 2003 as it has effect in thetéthKingdom.

Recording for the purposes of time-shifting

(1) The making in domestic premises for private a@uwinestic use of a
recording of a broadcast solely for the purposenaibling it to be viewed
or listened to at a more convenient time does nfringe any right
conferred by Chapter 2 in relation to a performamrceecording included
in the broadcast.

(2) Where a recording which would otherwise belkgitirecording is made
in accordance with this Article but is subsequed#glt with —

(@) it shall be treated as an illicit recording tbe purposes of that
dealing; and

(b) if that dealing infringes any right conferreg Ghapter 2, it shall
be treated as an illicit recording for all subsedumirposes.

(3) For the purposes of paragraph (2) “dealt whh% the same meaning as
in Article 98(3).

Photographs of broadcasts

(1) The making in domestic premises for private a@uwinestic use of a
photograph of the whole or any part of an imagenfog part of a
broadcast, or a copy of such a photograph, doesnfroige any right
conferred by Chapter 2 in relation to a performamceecording included
in the broadcast.

(2) Where a recording which would otherwise belkgitirecording is made
in accordance with this Article but is subsequed#glt with —

(@) it shall be treated as an illicit recording tbe purposes of that
dealing; and

(b) if that dealing infringes any right conferreg Ghapter 2, it shall
be treated as an illicit recording for all subsedumirposes.

(3) For the purposes of paragraph (2) “dealt with% the same meaning as
in Article 99(3).

Free public showing or playing of broadcast

(1) The showing or playing in public of a broaddasan audience who have
not paid for admission to the place where the brasidis to be seen or
heard does not infringe any right conferred by @ap in relation to a
performance or recording included in —

(a) the broadcast; or

(b) any sound recording or film which is playedsbown in public by
reception of the broadcast.
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(2) The audience shall be treated as having paiddmission to a place —

(a) if they have paid for admission to a place bfoh that place forms
part; or

(b) if goods or services are supplied at that place place of which it
forms part) —

(i) at prices which are substantially attributatdethe facilities
afforded for seeing or hearing the broadcast, or
(i) at prices exceeding those usually chargedetraard which
are partly attributable to those facilities.
(3) The following shall not be regarded as haviagi@dmission to a place —

(&) persons admitted as residents or inmates il toe;

(b) persons admitted as members of a club or socidtere the
payment is only for membership of the club or siyciend the
provision of facilities for seeing or hearing broadts is only
incidental to the main purposes of the club oredyci

(4) Where the making of the broadcast was an igétnent of the rights

conferred by Chapter 2 in relation to a performamcescording, the fact
that it was heard or seen in public by the receptibthe broadcast shall
be taken into account in assessing the damagdsainfringement.

296 Reception of wireless broadcast and re-transnsi®n by cable

(1)

(2)

®3)

(4)

This Article applies where a wireless broadaaside from a place in
Jersey is received and immediately re-transmityeckible.

The rights conferred by Chapter 2 in relatian & performance or
recording included in the broadcast are not infthgf, and to the extent
that, the broadcast is made for reception in tle&a an which it is re-

transmitted by cable, but where the making of theaticast was an
infringement of those rights, the fact that thedalcast was re-transmitted
by cable shall be taken into account in assessiagdamages for that
infringement.

The Minister may by Order —

(a) provide that in specified cases paragraphg2) iapply in relation
to broadcasts of a specified description which roe made as
mentioned in that paragraph; or

(b) exclude the application of that paragraph iatien to broadcasts
of a specified description made as mentioned ingheagraph.

Expression used in this Article have the sareammg as in Article 101.

297 Provision of sub-titled copies of broadcast

(1)

A designated body may, for the purpose of mtiog people who are deaf
or hard of hearing, or physically or mentally haragiped in other ways,
with copies which are sub-titled or otherwise miediffor their special

needs, make recordings of broadcasts and copisgcbf recordings and
issue or lend copies to the public without infrimgiany right conferred
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(2)

®3)

by Chapter 2 in relation to a performance or reicgrdncluded in the
broadcast.

This Article does not apply if, or to the extehat, there is a licensing
scheme, notified for the purposes of this Artiche dccordance with
Article 328.

In this Article “designated body” means a bodgsignated for the
purposes of Article 102.

Recording of broadcast for archival purposes

(1)

)

A recording of a broadcast of a designatedscglas a copy of such a
recording, may be made for the purpose of beingeolan an archive
maintained by a designated body without therebyiniging any right

conferred by Chapter 2 in relation to a performamceecording included
in the broadcast.

In this Article “designated class” and “desitgthbody” means a class or
body designated for the purposes of Article 103.

CHAPTER 4 — DEALINGS IN PERFORMERS’ ECONOMIC RIGHTS

Assignment and licences of performer’s propertyights

(1)

)

®3)

(4)

A performer’s property rights are transmissilldg assignment, by
testamentary disposition or by operation of lawmaseable property.

An assignment or other transmission of a perésis property rights may
be partial, that is, limited so as to apply —

(a) to one or more, but not all, of the things iiggg the consent of
the rights owner; or

(b) to part, but not the whole, of the period fdrigh the rights are to
subsist.

An assignment of a performer’s property rightaot effective unless it is
in writing signed by or on behalf of the assignor.

A licence granted by the owner of a performgut®perty rights is
binding on every successor in title to his or haerest in the rights,
except —

(@) a purchaser in good faith for valuable consitien and without
notice (actual or constructive) of the licence; or

(b) a person deriving title from that purchaser,

and references in this Part (apart from Chaptéo doing anything with,
or without, the licence of the rights owner shaldonstrued accordingly.

300 Prospective ownership of a performer’s propertyights

(1) This Article applies where by an agreement madeslation to a future
recording of a performance, and signed by or oralbetf the performer,
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the performer purports to assign his or her peréstsnproperty rights
(wholly or partially) to another person.

(2) If on the rights coming into existence the @sse or another person
claiming under him or her would be entitled as agaall other persons
to require the rights to be vested in him or hbeytshall vest in the
assignee or his or her successor in title by vidfuiis paragraph.

(3) Alicence granted by a prospective owner oedgymer’s property rights
is binding on every successor in title to his or inéerest (or prospective
interest) in the rights, except —

(@) a purchaser in good faith for valuable consitien and without
notice (actual or constructive) of the licence; or

(b) a person deriving title from that purchaser,

and references in this Part (apart from Chaptéo doing anything with,
or without, the licence of the rights owner shalldonstrued accordingly.

(4) In paragraph (3) “prospective owner” in relatiado a performer’s
property rights means a person who is prospectieeltied to those
rights by virtue of the agreement mentioned in gaaph (1).

Exclusive licences of performers’ property rigts

(1) Inthis Part (apart from Chapter 7) “exclusieence” means a licence in
writing signed by or on behalf of the owner of afpemer’s property
rights authorizing the licensee to the exclusionafif other persons,
including the person granting the licence, to dgtlaing requiring the
consent of the rights owner.

(2) The licensee under an exclusive licence hass#me rights against a
successor in title who is bound by the licenceasihshe has against the
person granting the licence.

Performer’s property rights to pass under willwith unpublished original
recording

Where under a bequest (whether general or spedafigerson is entitled
beneficially or otherwise to any material thing taning an original recording
of a performance which was not published beforedieth of the testator, the
bequest shall, unless a contrary intention is miéid in the testator’s will or a
codicil to it, be construed as including any parfer’s rights in relation to the
recording to which the testator was entitled imragzly before his or her death.

Presumption of transfer of rental right in caseof film production
agreement

(1) Where an agreement concerning film product®ndncluded between a
performer and a film producer, the performer isspreed, unless the
agreement provides to the contrary, to have tramsfeto the film
producer any rental right in relation to the filmsang from the inclusion
of a recording of his or her performance in thefil
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(2)

®3)

(4)

Where this Article applies, the absence of gigre by or on behalf of the
performer does not exclude the operation of ArtBe.

The reference in paragraph (1) to an agreementluded between a
performer and a film producer includes any agreéntaving effect

between those persons, whether made by them directlthrough

intermediaries.

Article 304 applies where there is a presumiadsfer by virtue of this
Article as in the case of an actual transfer.

304 Right to equitable remuneration where rental rght transferred

(1)

(2)

©)

(4)

©)

(6)

()

(8)

Where a performer has transferred his or hetateight concerning a
sound recording or a film to the producer of thargbrecording or film,
he or she retains the right to equitable remur@rdor the rental.

The reference in Article 303 to the transferaiftal right by one person
to another includes any arrangement having thecteffiescribed in
paragraph (1), whether made by them directly ayugh intermediaries.

The right to equitable remuneration under thigicle may not be
assigned by the performer except to a collectirgesp for the purpose
of enabling it to enforce the right on his or hehalf.

Notwithstanding paragraph (3) the right to éajle remuneration is
transmissible by testamentary disposition or byrafen of law as
moveable property and may be assigned or furttarsinitted by any
person into whose hands it passes.

Equitable remuneration under this Article iyaqiale by the person for the
time being entitled to the rental right, that le person to whom the right
was transferred or any successor in title of hisess.

The amount payable by way of equitable remuimras as agreed by or
on behalf of the persons by and to whom it is pbeabubject to
Article 305.

An agreement is of no effect in so far as ftpouts to exclude or restrict
the right to equitable remuneration under this deti

In this Article a “collecting society” meansaciety or other organization
which has as a main object the exercise of thet righequitable
remuneration on behalf of more than one performer.

305 Equitable remuneration: reference of amount pagble under Article 304 to
licensing authority

(1)

In default of agreement as to the amount pa&yhlyl way of equitable
remuneration under Article 304, the person by owkmm it is payable
may apply to the licensing authority to determime amount payable.

(2) A person by or to whom equitable remuneratisrpayable may also
apply to the licensing authority —
(a) tovary any agreement as to the amount payable;
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®3)

(4)

®)

(6)

()

(b) to vary any previous determination of the lisiag authority as to
that matter.

Except with the permission of the licensinghauwity an application may
not be made under paragraph (2) within 12 montbefthe date of a
previous determination.

An order made on an application under parag(aphas effect from the
date on which it is made or a later date specifigdthe licensing
authority.

On an application under this Article the licergsauthority shall consider
the matter and make an order as to the methodlailaang and paying
equitable remuneration that the licensing autharigy determine to be
reasonable in the circumstances, taking into adabi@importance of the
contribution of the performer to the film or sousttording.

Remuneration shall not be considered inequitairérely because it was
paid by way of a single payment or at the timeheftransfer of the rental
right.

An agreement is of no effect in so far as itgouts to prevent a person
questioning the amount of equitable remunerationtrrestrict the
powers of the licensing authority under this Asicl

306 Performers’ non-property rights: assignment otransmission

(1)

)

®3)

(4)

®)

A performer’s non-property rights are not asaigle or transmissible,
except to the following extent.

On the death of a person entitled to any sigtit +

(@) the right passes to such person as he or shidoymntestamentary
disposition specifically direct; and

(b) if or to the extent that there is no directitiie right is exercisable
by his or her executors or administrators.

References in this Part (apart from Chapteio7)he performer, in the
context of the person having that right, shall bestrued as references to
the person for the time being entitled to exertiese rights.

Where by virtue of paragraph (2)(a) a rightdrees exercisable by more
than one person, it is exercisable by each of thmefapendently of the
other or others.

Any damages recovered by an executor or adtrates by virtue of this
Article in respect of an infringement after a persadeath shall devolve
as part of that person’s estate as if the righaation had subsisted and
been vested in him or her immediately before hisesrdeath.

307 Transmissibility of rights of person having reording rights

(1) The rights conferred by Chapter 2 on a persoiing recording rights are
not assignable or transmissible.
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(2)

This Article shall not affect Article 268(2)(lmr (3)(b), so far as those
provisions confer rights under this Part on a peiteowhom the benefit
of a contract or licence is assigned.

308 Consent

309

(1)

(2)

®3)

Consent for the purposes of this Part (aparhfChapter 7) by a person
having a performer’s non-property rights, or byeason having recording
rights, may be given in relation to a specific peariance, a specified
description of performances or performances gelyewid may relate to
past or future performances.

A person having recording rights in a perforggns bound by any
consent given by a person through whom he or shigedehis or her

rights under the exclusive recording contract @grice in question, in the
same way as if the consent had been given by himeior

Where a performer’'s non-property right passesanother person any
consent binding on the person previously entitl@ti$ the person to
whom the right passes in the same way as if theezdrhad been given
by him or her.

Power of licensing authority to give consent doehalf of performer in
certain cases

(1)

(2)

®3)

(4)

(®)

The licensing authority may, on the applicatimfha person wishing to
make a copy of a recording of a performance, gimesent in a case
where the identity or whereabouts of the personitleat to the
reproduction right cannot be ascertained by reddenaquiry.

Consent given by the licensing authority hafeatfas consent of the
person entitled to the reproduction right for thegoses of —

(&) the provisions of this Part relating to perfersirights; and
(b) Article 318(4), in the case described in subageaph (a) thereof,

and may be given subject to any conditions spetifie the licensing
authority’s order.

The licensing authority shall not give consentler paragraph (1) except
after the service or publication of any noticesursgfl by an Order made
under Article 384 or as the licensing authority ntayny particular case
direct.

In any case the licensing authority shall tmite account —

(a) whether the original recording was made wite terformer’'s
consent and is lawfully in the possession or cérdgfdahe person
proposing to make the further recording; and

(b)  whether the making of the further recordingamsistent with the
obligations of the parties to the arrangements umdech, or is
otherwise consistent with the purposes for whidte briginal
recording was made.

Where the licensing authority gives consent ennthis Article the
licensing authority shall, in default of agreeméetween the applicant
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and the person entitled to the reproduction rigfetke any order it thinks
fit as to the payment to be made to that persamoisideration of consent
being given.

CHAPTER 5 — REMEDIES FOR INFRINGEMENT OF PERFORMBR’

ECONOMIC RIGHTS

Performer’s property rights

310 Infringement actionable by owner of performer’sproperty rights

(1)

)

®3)

An infringement of a performer’'s property righis actionable by the
rights owner.

In an action for infringement of a performepsoperty rights all such
relief by way of damages, injunctions, accountstterwise is available
to the plaintiff as is available in respect of thingement of any other
property right.

This Article has effect subject to Articles 3B12 and 313.

311 Damages in action for infringement of performes property rights

(1)

(2)

Where in an action for infringement of a penfier’'s property rights it is
shown that at the time of the infringement the ddéant did not know,
and had no reason to believe, that the rights stgakin the recording to
which the action relates, the plaintiff is not datl to damages against
the defendant, but without prejudice to any otleenedy.

The Court may in an action for infringementafperformer’s property
rights having regard to all the circumstances,iarmghrticular to —

(a) the flagrancy of the infringement; and

(b) any benefit accruing to the defendant by reasafn the
infringement,

award any additional damages as the justice ofdbe may require.

312 Rights and remedies for exclusive licensee: fp@mer’s property rights

(1)

)

®3)

An exclusive licensee has, except against theeo of a performer’s
property rights, the same rights and remedies Bpaet of matters
occurring after the grant of the licence as if tleence had been an
assignment.

An exclusive licensee’s rights and remediescarcurrent with those of
the rights owner and references in the relevantipians of this Chapter
to the rights owner shall be construed accordingly.

In an action brought by an exclusive licensgeviptue of this Article a
defendant may avail himself or herself of any deéewhich would have
been available to him or her if the action had beemught by the rights
owner.
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313 Exercise of concurrent rights: performer’s progerty rights

(1)

)

®3)

(4)

©)

Where an action for infringement of a perforimeproperty rights

brought by the rights owner or an exclusive licensglates (wholly or

partly) to an infringement in respect of which thewe concurrent rights
of action, the rights owner, or, as the case mayHeeexclusive licensee
may not, without the leave of the Court, proceethwie action unless
the other is either joined as plaintiff or addedhakefendant.

A rights owner or exclusive licensee who is edichs a defendant in
pursuance of paragraph (1) is not liable for anstc@ the action unless
he or she takes part in the proceedings.

Paragraphs (1) and (2) do not affect the gngntif interlocutory relief on
an application by the rights owner or exclusivettisee alone.

Where an action for infringement of a perfortegproperty rights is
brought which relates (wholly or partly) to an infyjement in respect of
which the rights owner and an exclusive licenseeel had concurrent
rights of action whether or not both of them ardipa to the action —

(@) the Court shall in assessing damages takewtdount —
(i) the terms of the licence, and

(i) any pecuniary remedy already awarded or atsiglao either
of them in respect of the infringement;

(b)  no account of profits shall be directed if avaed of damages has
been made, or an account of profits has been daent favour of
the other of them in respect of the infringemend a

(c) the Court shall if an account of profits iseatited apportion the
profits between them as the Court considers judijest to any
agreement between them.

The owner of a performer’s property rights thedtify any exclusive
licensee having concurrent rights before applyiog d&n order under
Article 315 or exercising the right of seizure caméd by Article 317 and
the Court may on the application of the licensed&arany order under
Article 315 or, as the case may be, prohibitinggp@mitting the exercise
by the rights owner of the right conferred by AgiB17, that it thinks fit
having regard to the terms of the licence.

Performer’s non-property rights and recording right

314 Performer’s non-property rights and recording fights: infringement
actionable as breach of statutory duty

An infringement of —

@)
(b)

a performer’s non-property rights; or

any right conferred by this Part (apart froma@ter 7) on a person having
recording rights,

is actionable by the person entitled to the righdreach of statutory duty.
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Delivery up or seizure of illicit recordings

315 Order for delivery up of illicit recording

(1)

(2)

®3)

(4)

Where a person has in his or her possessi@tpay or control in the

course of a business an illicit recording of a perfance, a person having
performer’s rights or recording rights in relatitmnthe performance under
this Part (apart from Chapter 7) may apply to tleai€for an order that

the recording be delivered up to him or her or ng ather person the

Court may direct.

An application shall not be made after the efithe period specified in
Article 316, and no order shall be made unlesiert also makes, or it
appears to the Court that there are grounds folingakn order under
Article 321.

A person to whom a recording is delivered ugimsuance of an order
under this Article shall, if an order under Arti@21 is not made, retain it
pending the making of an order, or the decisiontnomake an order,
under that Article.

Nothing in this Article affects any other powsrthe Court.

316 Period after which remedy of delivery up not aailable under Article 315

(1)

)

©)

Subject to paragraph (2), an application foroader under Article 315
may not be made after the end of the period ofelbg/from the date on
which the illicit recording in question was made.

If during the whole or any part of that periacgerson entitled to apply
for an order —

(@) is under a disability; or

(b) is prevented by fraud or concealment from discimg the facts
entitling him or her to apply,

an application may be made by him or her at ang tmfore the end of
the period of 10 years from the date on which hester ceased to be
under a disability or could with reasonable diligerhave discovered
those facts.

For the purposes of paragraph (2) a persorl beatreated as under a
disability while he or she is under the age of &8rg or is of unsound
mind.

317 Right to seize illicit recordings

(1) An illicit recording of a performance which i®und exposed or
otherwise immediately available for sale or himed & respect of which a
person would be entitled to apply for an order ur&ig¢icle 315, may be
seized and detained by him or her or a person dméttbby him or her.
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(2)

®3)

(4)

©)

(6)

The right conferred by paragraph (1) is exeafgis subject to the
conditions set out in paragraphs (3), (4) and é8d is subject to any
decision of the Court under Article 321.

Before anything is seized under this Articldic® of the time and place
of the proposed seizure shall be given to the Caibed of the Parish in
which the proposed seizure is to take place.

A person may for the purpose of exercising tilgat conferred by this
Article enter premises to which the public haveeascbut may not seize
anything in the possession, custody or control péson at a permanent
or regular place of business of his or hers and moayise any force.

At the time when anything is seized under thiscle there shall be left
at the place where it was seized a notice in theguibed form containing
the prescribed particulars as to the person by wiioom whose authority
the seizure is made and the ground on which itaiden

In this Article “premises” includes land, buids, fixed or moveable
structures, vehicles, vessels, aircraft and hoaércr

Offences

318 Offences: making, dealing with or using illicitecordings

(1)

(2)

®3)

A person shall be guilty of an offence who witlh sufficient consent —
(@) makes for sale or hire;

(b) imports into Jersey otherwise than for his ar Iprivate and
domestic use;

(c) possesses in the course of a business witleva @ committing
any act infringing the rights conferred by this tP@part from
Chapter 7); or

(d) inthe course of a business —
(i) sells or lets for hire,
(i)  offers or exposes for sale or hire, or
(iif) distributes,
a recording which is, and which he or she knowkas reason to believe
is, an illicit recording.
A person who infringes a performer’s makingikakde right —
(@) inthe course of a business; or

(b) otherwise than in the course of a businesauth &in extent as to
affect prejudicially the owner of the making avalkright,

knowing or having reason to believe that, by dosmgy he or she is
infringing the making available right in the recioigl shall be guilty of
an offence.

A person shall be guilty of an offence who @&sus recording of a
performance made without sufficient consent to be —

(@) shown or played in public; or
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(4)

®)

(6)

(7)

(8)

(9)

(10)

(b) communicated to the public,

thereby infringing any of the rights conferred Ihyst Part (apart from
Chapter 7), if he or she knows or has reason tevusthat those rights
are thereby infringed.

In paragraphs (1) and (3) “sufficient consentans —

(@) in the case of a qualifying performance, thasemt of the
performer; and

(b) in the case of a non-qualifying performancejettito an exclusive
recording contract —

(i) for the purposes of paragraph (1)(a), the conhs# the
performer or the person having recording rights, an

(i) for the purposes of paragraph (1)(b), (c) atd) and
paragraph (3), the consent of the person havingrdew
rights.

The references in paragraph (4) to the persmmg recording rights are
to the person having those rights at the time tmsent is given or, if
there is more than one person, to all of them.

No offence is committed under paragraph (1(8ptby the commission of
an act which by virtue of any provision of Chafanay be done without
infringing the rights conferred by this Part (agfaoin Chapter 7).

A person guilty of an offence against paragrélphin any of the cases
described in sub-paragraph (a), (b) or (d)(iii) rédof, or under
paragraph (2) is liable to imprisonment for a tesfnl0 years and to a
fine.

A person guilty of any other offence agaings tArticle is liable to
imprisonment for a term of 6 months and to a fidelevel 4 on the
standard scale.

Where an offence against this Article committeda limited liability
partnership or body corporate is proved to haven lmeenmitted with the
consent or connivance of —

(&) a person who is a partner of the partnershiglirector, manager,
secretary or other similar officer of the body amaie; or

(b) any person purporting to act in any such capaci

the person shall also be guilty of the offence &allle in the same
manner as the partnership or body corporate t@émalty provided for
that offence.

Where the affairs of a body corporate are madaby its members,
paragraph (9) shall apply in relation to acts aethdlts of a member in
connection with the member’s functions of manageraserif the member
were a director of the body corporate.

319 Order for delivery up in proceedings for offene against Article 318

(1) The court before which proceedings are browgatinst a person for an
offence against Article 318 may, if satisfied thathe time of his or her
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(2)

®3)

(4)

()

(6)

arrest or charge he or she had in his or her psissegustody or control
in the course of a business an illicit recording@ferformance, order that
it be delivered up to a person having performeights or recording
rights in relation to the performance or to anyeotherson the court may
direct.

For this purpose a person shall be treatedhasged with an offence
when he or she is charged or is served with a suremo

An order may be made by the court of its owrtiamor on application
by or on behalf of the Attorney General or a perpasenting the case
and may be made whether or not the person is deavif the offence,
but shall not be made —

(a) after the end of the period of 10 years from dlate on which the
illicit recording in question was made; or

(b) if it appears to the court unlikely that angler will be made under
Article 321.

An appeal shall lie to the Royal Court from @mer made under this
Article by the Magistrate’s Court.

A person to whom an illicit recording is delied up in pursuance of an
order under this Article shall retain it pending tmaking of an order, or
the decision not to make an order, under Articlé.32

Nothing in this Article affects any other powesf a court with respect to
forfeiture in criminal proceedings.

320 Offence: false representation of authority toige consent

(1)

)

®3)

(4)

It is an offence for a person to representefglghat he or she is
authorized by any person to give consent for thepgmes of this Part
(apart from Chapter 7) in relation to a performangeless he or she
believes on reasonable grounds that he or sheasthorized.

A person guilty of an offence against this Aldi is liable to
imprisonment for a term of 6 months and to a fidelevel 4 on the
standard scale.

Where an offence against this Article committeda limited liability
partnership or body corporate is proved to haven lmeenmitted with the
consent or connivance of —

(&) a person who is a partner of the partnershiglirector, manager,
secretary or other similar officer of the body amate; or

(b) any person purporting to act in any such capaci

the person shall also be guilty of the offence #alle in the same
manner as the partnership or body corporate t@émalty provided for
that offence.

Where the affairs of a body corporate are madagy its members,
paragraph (3) shall apply in relation to acts aethdlts of a member in
connection with the member’s functions of managenasnf the member
were a director of the body corporate.
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Disposal or forfeiture of illicit recordings

321 Order as to disposal of illicit recording deliered up or seized under
Article 315, 317 or 319

(1)

)

®3)

(4)

©)

(6)

(7)

An application may be made to the Court forader that an illicit
recording of a performance delivered up in purseasican order under
Article 315 or 319, or seized and detained in pamse of the right
conferred under Article 317, shall be —

(a) forfeited to any person having performer’'s tiglor recording
rights in relation to the performance as the Coay direct; or

(b)  destroyed or otherwise dealt with as the Coway think fit,
or for a decision that no such order should be made

In considering what order (if any) should bedeathe Court shall
consider whether other remedies available in alrador infringement

of the rights conferred by this Part (apart froma@er 7) would be
adequate to compensate the person or persongeértitthe rights and to
protect their interests.

Provision shall be made by rules of court ashto service of notice on
persons having an interest in the recording, ang sach person is
entitled —

(&) to appear in proceedings for an order undsrAfiicle, whether or
not he or she was served with notice; and

(b) to appeal against any order made, whether @rheoor she
appeared,

and an order shall not take effect until the enthefperiod, specified in
the rules, within which notice of an appeal maygbesn or, if before the
end of that period notice of appeal is duly givemtil the final
determination or abandonment of the proceedingb®appeal.

Where there is more than one person interéstedrecording, the Court
shall make an order it thinks just and may (in ipatar) direct that the
recording be sold, or otherwise dealt with, andpfeeeeds divided.

If the Court decides that no order should belenander this Article, the
person in whose possession, custody or controleberding was before
being delivered up or seized is entitled to itsimet

References in this Article to a person havingirggerest in a recording
include any person in whose favour an order cosldnade in respect of
the recording under —

(@) this Article;

(b) Article 143;

(c) Article 377; or

(d) Article 29(3) of the Trade Marks (Jersey) LaDR.

The power in the Royal Court (Jersey) Law 18g8nake rules of court
shall include the power to make rules for the pagsoof this Article.
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322 Forfeiture of illicit recordings in connectionwith offence

(1)

(2)

®3)

(4)

®)

(6)

()

(8)

(9)

Where illicit recordings of a performance haame into the possession
of any person in connection with the investigat@mnprosecution of a
relevant offence, that person may apply underAhisle for an order for
the forfeiture of the illicit recordings.

For the purposes of this Article “relevant oite” means —
(@) an offence against Article 318; or
(b) an offence involving dishonesty or deception.

An application under this Article may be made —

(&) where proceedings have been brought in anyt doua relevant
offence relating to some or all of the illicit redings, to that court;
or

(b)  where no application for the forfeiture of titlecit recordings has
been made under sub-paragraph (a), to the Magistit@ourt.

On an application under this Article, the cahrall make an order for the
forfeiture of any illicit recordings only if it isatisfied that a relevant
offence has been committed in relation to theitlliecordings.

A court may infer for the purposes of this &ldi that such an offence has
been committed in relation to any illicit recording it is satisfied that
such an offence has been committed in relatiotii¢td recordings which
are representative of the illicit recordings in spien (whether by reason
of being part of the same consignment or batchlmraise).

Any person aggrieved by an order made by thgistiate’s Court under
this Article, or by a decision not to make such aader, may appeal
against that order or decision to the Royal Court.

An order under this Article may contain sucbyision as appears to the
court to be appropriate for delaying the coming ifdgrce of the order
pending the making and determination of any appeal.

Subject to paragraph (9), where any illicitaoxlings are forfeited under
this Article they shall be destroyed in accordawié such directions as
the court may give.

On making an order under this Article the couay direct that the illicit

recordings to which the order relates shall (irgtefabeing destroyed) be
forfeited to the person having the performer’s tégbr recording rights in
question or dealt with in such other way as the ricaonsiders

appropriate.

General

323 Presumptions relevant to recordings of performaces

(1)

In proceedings brought by virtue of this Paithwespect to rights in a
performance, where copies of a recording of théopmance as issued to
the public bear a statement that a named persortheagerformer, the
statement shall be admissible as evidence of ittestated and shall be
presumed to be correct until the contrary is proved
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(2) Paragraph (1) does not apply to proceedingsiuAdicle 318.

(3) Paragraph (2) is without prejudice to the aggilon of paragraph (1) in
proceedings for an order under Article 319.

CHAPTER 6 — LICENSING OF PERFORMER’S PROPERTY RIGHT

324 “Licensing scheme” and “licensing body” etc.

(1) Inthis Part a “licensing scheme” means a sehsetting out —

(a) the classes of case in which the operator efsttheme, or the
person on whose behalf he or she acts, is williaggtant
performers’ property right licences; and

(b) the terms on which licences would be grantethose classes of
case,

and for this purpose a “scheme” includes anythimghie nature of a
scheme, whether described as a scheme or as faorabfy any other
name.

(2) In this Part a “licensing body” means a societyother organization
which has as its main object, or one of it maireoty, the negotiating or
granting, whether as owner or prospective owneraoperformer’s
property rights or as agent for him or her, of parfers’ property right
licences, and whose objects include the grantingcences covering the
performances of more than one performer.

(3) Inthis Article “performers’ property right Bnces” means licences to do,
or authorize the doing of, any of the things foriehconsent is required
under Article 260, 261, 262 or 263.

(4) References in this Part to licences or licemsichemes covering the
performances of more than one performer do notudellicences or
schemes covering only —

(a) performances recorded in a single recording;
(b) performances recorded in more than one recgnahere —
() the performers giving the performance are #mes, or

(i) the recordings are made by, or by employees oof
commissioned by, a single individual, firm, compamya
holding company and its subsidiaries within the mieg of
the Companies (Jersey) Law 1991.

325 Referrals and applications in respect of liceirsg schemes

(1) This Article applies to licensing schemes opatey licensing bodies in
relation to a performer’s property rights which eothe performances of
more than one performer, so far as they relate¢ndes for —

(@) copying a recording of the whole or any sulisthrpart of a
qualifying performance;
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)

(b) making such a recording available to the pubficthe way
mentioned in Article 263; or

(c) renting copies of a recording to the public.

Articles 147 to 152 shall apply to licensindgiemes to which this Article
applies with the following modifications —

(a) areference to a licensing scheme shall betwmtsas a reference
to a licensing scheme to which this Article applies

(b) a reference to a licensing body shall be caestrin accordance
with Article 324(2);

(c) the references in Article 152(2) and (7) torimjement of
copyright and the owner of the copyright shall benstrued,
respectively, as references to infringement ofqreners’ property
rights and the owner of the performers’ properghts, within the
meaning of this Part.

326 Referrals and applications in respect of licems granted by licensing bodies

(1)

(2)

This Article applies to licences relating tgerformer’s property rights
which cover the performance of more than one perorgranted by a
licensing body otherwise than in pursuance of entsing scheme, so far
as the licences authorize —

(@) copying a recording of the whole or any suldtsthrpart of a
qualifying performance;

(b) making such a recording available to the pubficthe way
mentioned in Article 263; or

(c) renting copies of a recording to the public.

Articles 154 to 157 shall apply to licenceswhich this Article applies
with the following modifications —

(&) a reference to a licence shall be construead asference to a
licence to which this Article applies;

(b) a reference to a licensing body shall be caestrin accordance
with Article 324(2);

(c) the references in Article 157(1) to infringerhafh copyright and
the owner of copyright shall be construed, respelytj as
references to infringement of performers’ propeaights and the
owner of the performers’ property rights, withiretmeaning of
this Part.

327 General considerations on referrals and appli¢ens: unreasonable
discrimination

(1)

In determining what is reasonable on a referenic application under
Article 325 or 326 relating to a licensing schemdi@ence, the licensing
authority shall have regard to —

(a) the availability of other schemes, or the granof other licences,
to other persons in similar circumstances; and

(b) the terms of those schemes or licences,
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(2)

and shall exercise the licensing authority’s powsosas to secure that
there is no unreasonable discrimination betweemnsiees, or prospective
licensees, under the scheme or licence to which rédference or

application relates and licensees under other sehesperated by, or
other licences granted by, the same person.

This does not affect the licensing authoritgeneral obligation in any
case to have regard to all relevant circumstances.

328 Notification of licensing schemes

(1)

)

®3)

(4)

()

(6)

For the purposes of Article 280 or 297, a |lsiag scheme is notified if
the requirements of this Article have been complvati.

The person operating or proposing to operaestmeme must —

(@) make the scheme available for inspection, withtharge, at a
place in Jersey during normal office hours; or

(b)  publish the scheme on an internet websiterttegt be accessed by
the public, without charge.

The person operating or proposing to operatestiheme must take such
steps as may be reasonable to bring to the atteotipersons likely to be
affected by the scheme —

(@) the arrangements made in compliance with papdg(2);

(b) the Article or Articles of this Law for the quoses of which the
scheme is being notified; and

(c) the date the scheme comes into operation.

A scheme shall not come into operation —

(a) less than 8 weeks after paragraphs (2) anarg)irst complied
with; or

(b) if the scheme is the subject of a referenceeurfitticle 147 as
applied by Article 325, on any later date on whilsa order of the
licensing authority under that Article comes intorce or the
reference is withdrawn.

Paragraph (3) shall be taken to have been dedplith if the
information required by sub-paragraphs (a) to (cXhat paragraph is
published in the Jersey Gazette.

This Article applies to any modification madea scheme as it applies to
the first operation of a scheme.

CHAPTER 7 — MORAL RIGHTS IN PERFORMANCES

329 Right to be identified as performer

(1) Whenever a person —
(@) produces or puts on a qualifying performanca is given in
public;
States & Page - 227
of Jersey

P.141/2010



Article 330

Draft Intellectual Property (Unregistered Rig) (Jerse)
Law 20%

)

®3)

(4)

®)

(b) broadcasts live a qualifying performance;

(c) communicates to the public a sound recordinga ofjualifying
performance; or

(d) issues to the public copies of such a recording
the performer has the right to be identified assuc

The right of the performer under this Articte

(@) inthe case of a performance that is giveruinlip, to be identified
in any programme accompanying the performance soine other
manner likely to bring the performer’s identity ttee notice of a
person seeing or hearing the performance;

(b) in the case of a performance that is broadtadie identified in a
manner likely to bring the performer’s identity ttee notice of a
person seeing or hearing the broadcast;

(c) inthe case of a sound recording that is comoatied to the public,
to be identified in a manner likely to bring therfpemer’s identity
to the notice of a person hearing the communication

(d) in the case of a sound recording that is isgaetie public, to be
identified in or on each copy or, if that is nojpagpriate, in some
other manner likely to bring the performer’s idgntio the notice
of a person acquiring a copy,

or (in any of the above cases) to be identifieduch other manner as
may be agreed between the performer and the persmiioned in
paragraph (1).

The right conferred by this Article in relatitm a performance given by a

group (or so much of a performance as is given byraup) is not

infringed —

(@ in a case falling within sub-paragraph (a), (b) (c) of
paragraph (2); or

(b) in a case falling within sub-paragraph (d) batt paragraph in
which it is not reasonably practicable for each fnemof the
group to be identified,

if the group itself is identified as specified iarpgraph (2).

In this Article “group” means 2 or more perfara who have a particular
name by which they may be identified collectively.

If the assertion under Article 330 specifiggsaudonym, initials or some
other particular form of identification, that forsimall be used; otherwise
any reasonable form of identification may be used.

330 Requirement that right conferred by Article 329be asserted

(1)

(2)

A person does not infringe the right conferldArticle 329 by doing
any of the acts mentioned in that Article unlessright has been asserted
in accordance with this Article so as to bind tieespn in relation to that
act.

The right may be asserted generally, or inti@lato any specified act or
description of acts —
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331

®3)

(4)

(@) by instrument in writing signed by or on betalthe performer; or

(b) on an assignment of a performer's propertytsighy including in
the instrument effecting the assignment a statentkat the
performer asserts in relation to the performaneseohiher right to
be identified.

The persons bound by an assertion of the vgtier paragraph (2) are —

(@) inthe case of an assertion under paragraj)(2nyone to whose
notice the assertion is brought;

(b) in the case of an assertion under paragragh)(2he assignee and
anyone claiming through the assignee, whether bhe®r she has
notice of the assertion.

In an action for infringement of the right theurt shall, in considering
remedies, take into account any delay in assetfiagight.

Exceptions to right conferred by Article 329

(1)

(2)

®3)

(4)

()

The right conferred by Article 329 is subjexthe following exceptions.

The right does not apply where it is not readiy practicable to identify
the performer (or, where identification of a graspgpermitted by virtue
of Article 329(3), the group).

The right does not apply in relation to anyfpenance given for the
purposes of reporting current events.

The right does not apply in relation to anyfpenance given for the
purposes of advertising any goods or services.

The right is not infringed by an act which byrtwe of any of the
following Articles would not infringe any of thegthts conferred by
Chapter 2 —

(@) Article 276(2);
(b) Article 277;
(c) Article 278(2);
(d) Article 282;
(e) Article 283.

332 Right to object to derogatory treatment of perbfrmance
The performer of a qualifying performance has atrighich is infringed if —
(a) the performance is broadcast live; or
(b) by means of a sound recording the performaagglayed in public or
communicated to the public,
with any distortion, mutilation or other modificati that is prejudicial to the
reputation of the performer.
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333 Exceptions to right conferred by Article 332

(1)
(2)

®3)

(4)

®)

(6)

()

The right conferred by Article 332 is subjexthe following exceptions.

The right does not apply in relation to anyfpenance given for the
purposes of reporting current events.

The right is not infringed by modifications neatb a performance which
are consistent with normal editorial or productpractice.

Subject to paragraph (5), the right is notinged by anything done for
the purpose of —

(a) avoiding the commission of an offence;

(b)  complying with a duty imposed by or under anament; or

(c) in the case of the British Broadcasting Corfiora avoiding the
inclusion in a programme broadcast by them of angthvhich
offends against good taste or decency or whichikslyl to
encourage or incite crime or lead to disorder obdcoffensive to
public feeling.

Where —

(@) the performer is identified in a manner likédy bring his or her
identity to the notice of a person seeing or hegtie performance
as modified by the act in question; or

(b) the performer has previously been identifiedbinon copies of a
sound recording issued to the public,

paragraph (4) applies only if there is sufficiersicthimer.
In paragraph (5) “sufficient disclaimer”, inlagon to an act capable of
infringing the right, means a clear and reasonphbyninent indication —

(@) given in a manner likely to bring it to the icetof a person seeing
or hearing the performance as modified by theraquiestion; and

(b) if the performer is identified at the time bEtact, appearing along
with the identification,

that the modifications were made without the penkr's consent.

In paragraph (4)(b), “enactment” includes araament of the United
Kingdom, to the extent that it applies to and Héscein Jersey.

334 Infringement of right conferred by Article 332by possessing or dealing
with infringing article

(1) The right conferred by Article 332 is also inffed by a person who —
(a) possesses in the course of business;

(b) sells or lets for hire, or offers or exposesdale or hire; or

(c) distributes,

an article which is, and which the person knowsas reason to believe
is, an infringing article.

(2) An “infringing article” means a sound recordingf a qualifying
performance with any distortion, mutilation or atmeodification that is
prejudicial to the reputation of the performer.

Page - 230 States &

P.141/2010 of Jersey



Draft Intellectual Property (Unregistered Righti@r&ey)
Law 201- Article 335

335 Duration of moral rights in performances

(1) A performer's rights under this Chapter in tiela to a performance
subsist so long as that performer's rights undeap@nm 2 subsist in
relation to the performance.

(2) In paragraph (1) “performer's rights” includéghts of a performer that
are vested in a successor of the performer.

336 Consent and waiver of moral rights in performaces

(1) Itis not an infringement of the rights con&arby this Chapter to do any
act to which consent has been given by or on beffidfe person entitled
to the right.

(2) Any of those rights may be waived by instrumienivriting signed by or
on behalf of the person giving up the right.

(3) A waiver —

(@) may relate to a specific performance, to penforces of a
specified description or to performances generalhd may relate
to existing or future performances; and

(b) may be conditional or unconditional and mayexpressed to be
subject to revocation.

(4) A waiver made in favour of the owner or progpec owner of a
performer's property rights in the performance enfgrmances to which
it relates, shall be presumed to extend to his @r licensees and
successors in title unless a contrary intentie@x@essed.

(5) Nothing in this Chapter shall be construedxadueling the operation of
the general law of contract or estoppel in relatman informal waiver or
other transaction in relation to either of the tiggltonferred by this
Chapter.

337 Application of Articles 329 to 332 to parts operformances

(1) The right conferred by Article 329 applies @lation to the whole or any
substantial part of a performance.

(2) The right conferred by Article 332 applies @lation to the whole or any
part of a performance.

338 Moral rights in performances not assignable
The rights conferred by this Chapter are not assilgn

339 Transmission of moral rights in performances omeath

(1) On the death of a person entitled to a rightfewed by this Chapter —

(& the right passes to such person as he or sheyngestamentary
disposition specifically direct;
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(2)

®3)

(4)

()

(b) if there is no such direction but the perforimgaroperty rights in
respect of the performance in question form partisf or her
estate, the right passes to the person to whonpribgerty rights
pass;

(c) if or to the extent that the right does not pasmder sub-
paragraph (a) or (b) it is exercisable by his or personal
representatives.

Where a performer's property rights pass i fgaone person and in part
to another, as for example where a bequest isddhsb as to apply —

(@) to one or more, but not all, of the things taak the owner has the
right to consent; or

(b)  to part, but not the whole, of the period fdrigh the rights subsist,

any right which by virtue of paragraph (1) passeth ihe performer's
property rights is correspondingly divided.

Where by virtue of paragraph (1)(a) or (1)(b)ght becomes exercisable
by more than one person —

(@) it is, in the case of the right conferred bytidle 332, a right
exercisable by each of them and is satisfied iaticel to any of
them if he or she consents to the treatment anaptestion; and

(b) any waiver of the right in accordance with Alei336 by one of
them does not affect the rights of the others.

A consent or waiver previously given or madedsi any person to whom
a right passes by virtue of paragraph (1).

Any damages recovered by personal represeesatdy virtue of this
Article in respect of an infringement after a per‘sadeath shall devolve
as part of his or her estate as if the right ofoachad subsisted and been
vested in the deceased immediately before hisroddweth.

340 Remedies for infringement of moral rights in pgormances

(1)

(2)

®3)

An infringement of a right conferred by this dffter is actionable as a
breach of statutory duty owed to the person editiibethe right.

Where —

(@) there is an infringement of a right conferrgdtis Chapter;

(b) a person falsely claiming to act on behalf gleaformer consented
to the relevant conduct or purported to waive tgbtr and

(c) there would have been no infringement if hesloe had been so
acting,

that person shall be liable, jointly and severallth any person liable in
respect of the infringement by virtue of paragréph as if he or she
personally had infringed the right.

In proceedings for infringement of the righinéerred on a performer by
this Chapter, it shall be a defence to prove —

(a) that a person claiming to act on behalf ofghgformer consented
to the defendant's conduct or purported to waiegitht; and
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(b) that the defendant reasonably believed thafptdreon was acting
on behalf of the performer.
(4) In proceedings for infringement of the righinéerred by Article 332 the

Court may, if it thinks it an adequate remedy ia tircumstances, grant
an injunction on terms prohibiting the doing of amgt unless a
disclaimer is made, in such terms and in such nraasmenay be approved
by the Court, dissociating the performer from threaolcast or sound
recording of the performance.

PART 7
DESIGN RIGHT

CHAPTER 1 - INTRODUCTORY

341 Interpretation of Part 7

(1) Inthis Part —

“commission” means a commission for money or mos&yorth;

“competent authority” has the meaning given in éei342(1);

“computer-generated”, in relation to a design, nsetrat the design is

generated by computer in circumstances such thae tls no human

designer;

“Crown use” has the meaning given in Article 342(1)

“design” means the design of any aspect of the eslwapconfiguration

(whether internal or external) of the whole or préan article;

“design document” means any record of a designdnen the form of a

drawing, a written description, a photograph, datsed in a computer or

otherwise;

“design right” shall be construed in accordancéwitticle 346;

“design right owner” shall be construed in accom#amwith Article 343

and 378(2);

“designer”, in relation to a design, means the @enrsho creates it and,

in the case of a computer-generated design, theopdny whom the

arrangements necessary for the creation of thgunese undertaken shall

be taken to be the designer;

“exclusive licence” means a licence in writing fdrby or on behalf of

the design right owner authorizing the licensedahi® exclusion of all

other persons, including the person granting tbenke, to exercise a

right which would otherwise be exercisable exclakivby the design

right owner;

“infringing article” shall be construed in accordanwith Article 344;
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“‘joint design” means a design produced by the beltation of 2 or more
designers in which the contribution of each isdistinct from that of the
other or others;

“marketing”, in relation to an article, has the mieg give in
paragraph (3);

“original design” shall be construed in accordawith Article 346(3);

“qualifying country” means —
(@) Jersey; or

(b) so far as provision is made by Order underchetB99, a country
prescribed by the Order for the purpose of extandthe
application of a right conferred by this Part;

“qualifying individual” means —
(a) a British citizen;
(b) an individual domiciled or resident in Jersey;

(c) so far as provision is made by Order under chetB99, an
individual prescribed by the Order for the purposextending the
application of a right conferred by this Part;

“qualifying person” means —
(@) a qualifying individual; or
(b) abody corporate —
()  whichis incorporated in a qualifying countand
(i)  which has, in a qualifying country, a place lofisiness at
which substantial business is carried on,

and includes the Crown, the Chief Minister, thet&ta the States
Assembly and the government of any other qualifytogintry and, in
determining for the purpose of this definition whet substantial
business activity is carried on at a place of bessnin any country, no
account shall be taken of dealings in goods whiehasaall material times
outside that country;

“semiconductor product” means an article —

(@) the purpose, or one of the purposes, of whidhe performance of
an electronic function; and

(b)  which consists of 2 or more layers, at lease afi which is
composed of semiconducting material and in or upe® or more
of which is fixed a pattern appertaining to thataaother function;

“semiconductor topography” means a design whiehdssign of —
(&) the pattern fixed, or intended to be fixedpirupon —
() alayer of a semiconductor product, or

(i) alayer of material in the course of and fioe purpose of the
manufacture of a semiconductor product; or

(b) the arrangement of the patterns fixed, or idéehto be fixed, in or
upon the layers of a semiconductor product in icelato one
another;

“States use” has the meaning given in Article 312(1
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(2)

®3)

(4)

©)

References in this Part to the designer of sigdeshall, except as
otherwise provided, be construed in relation to ointj design as
references to all the designers of that design.

References in this Part to “marketing”, in tela to an article or, in the
application of this Part to designs which are semiictor topographies,
to a semiconductor topography, are to its being sollet for hire, or
offered or exposed for sale or hire, in the cowfsa business, and related
expressions shall be construed accordingly, bugaoount shall be taken
for the purposes of this Part of marketing whicimerely colourable and
not intended to satisfy the requirements of thdipub

References in this Part to an act being donelation to an article “for
commercial purposes” are to its being done witheav\to the article in
question being sold or hired in the course of anass.

Except where the context otherwise requires —

(@) expressions used in this Part that are noheeffor the purposes
of this Part but are defined for the purposes of Paave the same
meaning as in Part 1; and

(b) other rules of construction that apply for f{marposes of Part 1
apply also for the purposes of this Part.

342 “Crown use”, “States use” and related expressits

(1)

(2)

©)

In this Part —

“Crown use” or “States use”, in relation to a designeans the doing of
anything by virtue of Article 365 which would othése be an
infringement of design right in the design;

“competent authority” means —

(@) in relation to Crown use, the government depant of the United
Kingdom by whom or on whose authority the act waised

(b) in relation to States use, the Minister by whomon whose
authority the act was done.

In this Part, references to “the services ef 8tates” or “the services of
the Crown” are to —

(@) the defence of the British Islands;

(b) foreign defence purposes;

(c) health service purposes; and

(d) during a period of emergency, emergency puigose

In this Part, any reference to the supply oickes for “foreign defence
purposes” is to their supply for —

(&) the defence of a country outside the Britisands in pursuance of
an agreement or arrangement to which the governmknhat
country and the government of the United Kingdomaarties; or

(b) use by armed forces operating in pursuance resalution of the
United Nations or one of its organs.
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(4)

()

(6)

In this Part, any reference to the supply dickes for “health service
purposes” are to their supply for the purpose ofvjgling the following

services under the Health Insurance (Jersey) L&¥3%r under the
health services of the States or, as the caseresquinder the health
services of the United Kingdom —

(a) pharmaceutical services;
(b) general medical services;
(c) general dental services.

In this Part, any reference to “emergency psegbd is a reference to any
purpose which appears to the competent authoritgessary or
expedient —

(a) for the efficient prosecution of any war in aiHer Majesty may
be engaged;

(b) for the maintenance of supplies and servicssreggl to the life of
the community;

(c) for securing a sufficiency of supplies and s=s essential to the
well-being of the community;

(d) for promoting the productivity of industry, camerce and
agriculture;

(e) for fostering and directing exports and redgémports, or imports
of any classes, from all or any countries and xressing the
balance of trade;

()  generally for ensuring that the whole resouroé$he community
are available for use, and are used, in a manrstrclagculated to
serve the interests of the community; or

(g) for assisting the relief of suffering and thestoration and
distribution of essential supplies and servicesaimy country
outside Jersey which is in grave distress as thdtref war.

For the purposes of this Part, a “period of eyaecy” begins with such
date as the Lieutenant Governor declares a Staemefrgency to exist
under Article 11 of the Emergency Powers and Plann{Jersey)
Law 1990° and ends with such date as the Lieutenant Goveledares
to be the end of a period of emergency for the gaep of this Article.

343 Design right owner: construction of references

(1)

)

Where different persons are (whether in consege of a partial
assignment or otherwise) entitled to different atpef design right in a
work, the design right owner for any purpose of tRart is the person
who is entitled to the right in the respect reldvian that purpose.

Where design right (or any aspect of desightfigs owned by more than
one person jointly, references in this Part todasign right owner are to
all the owners, so that, in particular, any requeet of the licence of the
design right owner requires the licence of allraf.
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344 “Infringing article”

(1)

(2)

®3)

(4)

()

(6)

()

In this Part “infringing article”, in relatioto a design, shall be construed
in accordance with this Article.

An article is an infringing article if its malg to that design was an
infringement of design right in the design.

An article is also an infringing article if —
(@) it has been or is proposed to be importedJetsey; and

(b) its making to that design in Jersey would haveen an
infringement of design right in the design or adule of an
exclusive licence agreement relating to the design.

Where it is shown that an article is made ¢esign in which design right
subsists or has subsisted at any time, it shalpfesumed until the
contrary is proved that the article was made ata twhen design right
subsisted.

Nothing in paragraph (3) shall be construedapplying to an article
which may lawfully be imported into Jersey pursudotany right

available by virtue of Article 2(1) of the Europe@ommunities (Jersey)
Law 1973.

The expression “infringing article” does notlmde a design document,
notwithstanding that its making was or would haeeran infringement
of design right.

Paragraph (6) does not apply where the desigorded in the document
is a semiconductor topography.

345 Application to articles in kit form

(1)

)

This Part applies in relation to a kit (that ascomplete or substantially
complete set of components intended to be assentiitedn article) as it
applies in relation to the assembled article.

Paragraph (1) does not affect the question wenatesign right subsists in
any aspect of the design of the components of akibpposed to the
design of the assembled article.

CHAPTER 2 — SUBSISTENCE, OWNERSHIP AND DURATION @ESIGN

RIGHT

346 Subsistence of design right

(1) Design right is a property right which subsistsaccordance with this
Part in an original design.
(2) Design right does not subsist in —
(a) a method or principle of construction;
(b) features of shape or configuration of an atiathich —
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®3)

(4)

©®)

347 Who
(1)

)

®3)

(4)

©)

() enable the article to be connected to, or mlaoe around or
against, another article so that either article pargform its
function, or

(i) are dependent upon the appearance of anothiteaof
which the article is intended by the designer tomfaan
integral part; or

(c) surface decoration.

A design is not “original” for the purposes dhis Part if it is
commonplace in the design field in question attittne of its creation.

Design right subsists in a design only if thesign qualifies for design
right protection —

(@) by reference to the designer, in accordande Auiticle 349, or the
person by whom the design was commissioned or #sgguer
employed, in accordance with Article 350; or

(b) by reference to the person by whom and countryhich articles
made to the design were first marketed, in accamlawith
Article 351.

Design right does not subsist unless and uh&l design has been
recorded in a design document or an article has begle to the design.

is first owner of design right

The designer is the first owner of any desigtrin a design which is
not created in pursuance of a commission or ircthgse of employment.

Where a design is created in pursuance of antssion, the person
commissioning the design is the first owner of dagign right in it.

Where, in a case not falling within paragraph @ design is created by
an employee in the course of his or her employntéstor her employer
is the first owner of any design right in the desig

If a design qualifies for design right protectiby virtue of Article 351,
the above rules do not apply and the person by whwmnarticles in
question are marketed is the first owner of thégesght.

This Article has effect, in its application tdesigns which are
semiconductor topographies, with the following nfi@ditions —

(a) the addition, at the ends of paragraphs (2) (@hdof the words
“subject to any agreement in writing to the contiraand

(b) the insertion after the words “the above ruesot apply and”, in
paragraph (4) of the words “, subject to Articl235

348 Duration of design right

(1) Subject to paragraph (3), design right expires
(@) 15 years from the end of the calendar yearhithvthe design was
first recorded in a design document or an artichs first made to
the design, whichever first occurred; or
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(2)

®3)

(b) if articles made to the design are made avail&dr sale or hire
within 5 years from the end of that calendar y&@ryears from the
end of the calendar year in which that first ocedrr

The reference in paragraph (1) to articles dpemade available for sale or
hire is to their being made so available anywheréhé world by or with
the licence of the design right owner.

The design right in a semiconductor topogragkyires —

(@) 10 years from the end of the calendar yearhithvthe topography
or articles made to the topography were first madailable for
sale or hire anywhere in the world by or with tieemhce of the
design right owner; or

(b) if neither the topography nor articles madétopography are so
made available within a period of 15 years commamnaiith the
earlier of the time when the topography was fiestorded in a
design document or the time when an article was$ firade to the
topography, at the end of that period.

Qualification for design right protection

349 Qualification for design right protection by reerence to designer

(1)

)

®3)

(4)

This Article applies to a design which is notated in pursuance of a
commission or in the course of employment.

A design to which this Article applies qual#iéor design right protection
if the designer is a qualifying individual, or ihet case of a computer-
generated design, a qualifying person.

A joint design to which this Article applies ajifies for design right
protection if any of the designers is a qualifyindividual or a qualifying
person.

Where a joint design qualifies for design rightbtection under this
Article only those designers who are qualifyingiunduals or qualifying
persons are entitled to design right under ArtBA&(1).

350 Qualification for design right protection by reference to person
commissioning it or employer

(1)

()

®3)

A design qualifies for design right protectiibrit is created in pursuance
of a commission from, or in the course of employmeith, a qualifying
person.

Where a design is created by a person in cistamees in which, if the
design was a work to which Article 182 applied, tapyright in the
work would be States Assembly copyright, the Statesembly shall be
regarded as the person commissioning the design.

Where a design is created by a person in cistamees in which, if the
design was a work to which Article 183 applied, twpyright in the
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(4)

®)

(6)

()

(8)

work would be States copyright, the Chief Minisséall be regarded as
the person commissioning the design.

Where a design is created by a person in cistamees in which, if the
design was a work to which Article 184 applied, twpyright in the
work would be Crown copyright, the Crown shall arded as the
person commissioning the design.

In the case of a joint commission or joint eayphent a design qualifies
for design right protection if any of the persor@menissioning it or
employers is a qualifying person.

Where a design which is jointly commissionedi@ated in the course of
joint employment qualifies for design right proieat under this Article,
only those persons commissioning it or employer® \ahe qualifying
persons are entitled to design right under ArtB2&(2) or (3).

In the case of a design that is a semiconducipography created in
pursuance of a commission or in the course of eynpdmt and the
designer of the design is, by virtue of Article 348 modified by
paragraph (5) thereof, the first owner of desightrin the design —

(a) paragraphs (1), (5) and (6) shall not applg an

(b)  Article 349(2) to (4) shall apply to the desigs if it had not been
created in pursuance of a commission or in the ssounf
employment.

Article 185 shall apply to design right owneg the States Assembly by
virtue of paragraph (4) and Article 347(2) as itplegs to copyright
owned by the States Assembly.

351 Qualification for design right protection by reerence to first marketing

(1)

)

®3)

(4)

A design which does not qualify for design tigbrotection under
Article 349 or 350 qualifies for design right protien if the first
marketing of articles made to the design —

(@) is by a qualifying person who is exclusivelytarized to put such
articles on the market in Jersey; and

(b) takes place in a qualifying country.

If the first marketing of articles made to tihesign is done jointly by 2 or
more persons, the design qualifies for design rgbtection if any of
those persons meet the requirements specifiedaggph (1)(a).

In such a case only the persons who meet ttegggrements are entitled
to design right under Article 347(4).

In paragraph (1)(a) “exclusively authorizedfens —

(&) to authorization by the person who would hagerbfirst owner of
design right as designer, commissioner of the desigemployer
of the designer if the person had been a qualifpiegson, or by a
person lawfully claiming under such a person; and

(b) to exclusivity capable of being enforced bydkegroceedings in
Jersey.
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Article 352

®)

In the application of this Article to a desiginat is a semiconductor

topography —

(@) in paragraph (1)(a), for the word “Jersey” ¢hehall be substituted
the words “a qualifying country”;

(b) in paragraph (4)(b) the words “in Jersey” shalldeleted.

352 Confidential information concerning semicondudatr topography

In determining, for the purposes of Article 346(&348 or 351 as they apply to
designs which are semiconductor topographies, whdtiere has been any
marketing, or anything has been made availableséde or hire, no account
shall be taken of any sale or hire, or any offegxgosure for sale or hire, which
is subject to an obligation of confidence in respacinformation about the

semiconductor topography in question unless either

@

(b)

the article or semiconductor topography soldhoed or offered or
exposed for sale or hire has been sold or hire@ @nevious occasion
(whether or not subject to an obligation of confide); or

the obligation is imposed at the behest of @hewn, a Minister, or the
government of any country outside Jersey, for ttoéegtion of security
in connection with the production of arms, munisar war material.

Infringement of design right

353 Primary infringement of design right

(1)

(2)

®3)

(4)

®)

Subject to paragraph (2), the owner of desightrin a design has the
exclusive right to reproduce the design for comma¢purposes —

(@) by making articles to that design; or

(b) by making a design document recording the defigthe purpose
of enabling such articles to be made.

Paragraph (1) does not apply, in the case ofleaign that is a
semiconductor topography, to —

(@) the reproduction of a design privately for rmmmmercial aims; or

(b) the reproduction of a design for the purposésamalysing or
evaluating the design or analysing, evaluating eaching the
concepts, processes, systems or techniques embodied

Reproduction of a design by making articlethi® design means copying
the design so as to produce articles exactly ostantially to that design,

and references in this Part to making articles talesign shall be

construed accordingly.

Design right is infringed by a person who withdhe licence of the
design right owner does, or authorizes anothertcadything which by
virtue of this Article is the exclusive right ofdtdesign right owner.

For the purposes of this Article reproductioaynbe direct or indirect,
and it is immaterial whether any intervening abentselves infringe the
design right.
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(6)

This Article has effect subject to Chapter 3.

354 Secondary infringement: importing or dealing wih infringing article

(1)

)
®3)

Design right is infringed by a person who, willh the licence of the
design right owner —

(@) imports into Jersey for commercial purposes;
(b) has in his or her possession for commercighqsgs; or

(c) sells, lets for hire, or offers or exposesdale or hire, in the course
of a business,

an article which is, and which he or she knowsaw teason to believe is,
an infringing article.

This Article has effect subject to Chapter 3.

This Article does not apply, in the case of asign which is a

semiconductor topography, if the article in questhas previously been

sold or let for hire within the protected area,drywith the licence of the
owner of design right in the semiconductor topobyeip question.

355 Infringement in relation to part of semiconducor topography

Anything which would be an infringement of the dgsiright in a
semiconductor topography if done in relation totthygography as a whole is an
infringement of the design right in the topographydone in relation to a
substantial part of the topography.

CHAPTER 3 — EXCEPTIONS TO RIGHTS OF DESIGN RIGHT QRS

356 Chapter 3: introductory

(1)

)

®3)

(4)

©)

This Chapter specifies acts which may be doneclation to a design
notwithstanding the subsistence of design right.

This Chapter relates only to the question &rirngement of design right
and, except as expressly provided by this Law, da¢sffect any other
right or obligation restricting the doing of anytbe specified acts.

Where it is provided by this Chapter that ahduaes not infringe design
right, or may be done without infringing designhtigand no particular
description of design is mentioned, the act in tjoesdoes not infringe
design right in a design of any description.

No inference shall be drawn from the descriptd any act which may
by virtue of this Chapter be done without infringidesign right as to the
scope of the acts restricted by the design righting description of
design.

The provisions of this Chapter are to be camsgtrindependently of each
other, so that the fact that an act does not fallimwone provision does
not mean that it is not covered by another prowisio
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357

Power to amend Chapter 3

(1) The States may, by Regulations, amend in thiap&r the acts which
may be done in relation to any article or documestivithstanding the
subsistence of design right.

(2) Regulations under paragraph (1) may also antkisdChapter so as to
provide that an agreement is void to the exteritith@urports to prohibit
or restrict an act which would, but for a provisiof this Chapter,
infringe design right.

(3) Regulations under paragraph (1) may also amend

(@) any other provision of this Law which appliesatherwise refers
to any provision of this Chapter;

(b) any other provision of this Law, consequenyialipon any
amendment of this Chapter.

358 Exceptions relating to semiconductor topograpkes

It is not an infringement of design right in a seamiductor topography to —

(a) create another original semiconductor topograph a result of an
analysis or evaluation of the first topography dr the concepts,
processes, systems or techniques embodied in it; or

(b) reproduce that other topography.

359 Infringement of copyright

Where copyright subsists in a work which considteroincludes a design in

which design right subsists, it is not an infringamh of design right in the

design to do anything which is an infringementhaf topyright in that work.
360 Licences of right available in last 5 years afesign right

(1) Any person is entitled as of right to a licettoedo in the last 5 years of
the design right term anything which would othemiisfringe the design
right.

(2) The terms of the licence shall, in default gfeement, be settled by the
licensing authority under Article 362.

(3) This Article does not apply to a design that assemiconductor
topography.

361 Licensee under licence of right not to claim emection with design right
owner

(1) A person who has a licence in respect of agesy virtue of Article 360
shall not, without the consent of the design riglher —

(@) apply to goods which he or she is marketing,pmposes to
market, in reliance on that licence any indicatibat he or she is
the licensee of the design right owner; or
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(b) use that indication in an advertisement intie@hato those goods.
(2) A contravention of paragraph (1) is actiondiehe design right owner.
(3) Inthis Article “advertisement” includes a datgue, circular or price list.

362 Application to settle terms of licence of rightwvailable under Article 360

(1) A person requiring a licence which is availabke of right by virtue of
Article 360 may apply to the licensing authoritysettle the terms of the
licence.

(2) No application for the settlement of the terofisa licence available by
virtue of Article 360 may be made earlier than gear before the earliest
date on which the licence may take effect unddrAliicle.

(3) The terms of a licence settled by the licensanthority shall authorize
the licensee to do, in the case of a licence adaildy virtue of
Article 360, everything which would be an infringent of the design
right in the absence of a licence.

(4) Where the terms of a licence are settled bylitensing authority, the
licence has effect —

(@) in the case of an application in respect ofcance available by
virtue of Article 360 made before the earliest datewhich the
licence may take effect under that Article, frorattbate; or

(b) in any other case, from the date on which tpglieation to the
licensing authority was made.

363 Settlement of terms of licence under Article 3bwhere design right owner
unknown

(1) This Article applies where a person making gpliaation under
Article 362 is unable on reasonable inquiry to oisr the identity of the
design right owner.

(2) The licensing authority may in settling thentsrof the licence order that
the licence shall be free of any obligation as oyatties or other
payments.

(3) If such an order is made the design right owmaty apply to the
licensing authority to vary the terms of the licengith effect from the
date on which his or her application is made.

(4) If the terms of a licence are settled by tlersing authority and it is
subsequently established that a licence was ndtableaas of right, the
licensee shall not be liable in damages for, orafoaccount of profits in
respect of, anything done before he or she waseagfaany claim by the
design right owner that a licence was not available

364 Undertaking to take licence of right in infringement proceedings

(1) Ifin proceedings for infringement of desigghi in a design in respect of

which a licence is available as of right under @360 the defendant
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365

(2)

®3)

undertakes to take a licence on such terms as magteed or, in default
of agreement, settled by the licensing authoritgaurthat Article —

(@) noinjunction shall be granted against himen; h
(b)  no order for delivery up shall be made undercke 376; and

(c) the amount recoverable against him or her by @fadamages or
on an account of profits shall not exceed douldeaimount which
would have been payable by him or her as licentemich a
licence on those terms had been granted beforeetrkest
infringement.

An undertaking may be given at any time beféiral order in the
proceedings, without any admission of liability.

Nothing in this Article affects the remediesadable in respect of an
infringement committed before licences of right evawailable.

Crown use or States use of designs

(1)

(2)

®3)

(4)

A Minister, or a person authorized in writing & Minister, may without
the licence of the design right owner —

(a) do anything for the purpose of supplying agsclor the services of
the States; or

(b) dispose of articles no longer required forgbevices of the States,
and nothing done by virtue of this Article infrirggehe design right.

A government department of the United Kingdema person authorized
in writing by a government department of the Unit€thgdom, may
without the licence of the design right owner —

(a) do anything for the purpose of supplying agsclor the services of
the Crown; or

(b) dispose of articles no longer required forgbevices of the Crown,
and nothing done by virtue of this Article infrirgythe design right.

The authorization by the competent authoritydspect of States use or
Crown use of a design may be given to a persoereitbfore or after the
use and whether or not the person is authorizedctti or indirectly, by
the design right owner to do anything in relatioritte design.

A person acquiring anything sold in the exera$ powers conferred by
this Article, and any person claiming under himher, may deal with it
in the same manner as if the design right were beldehalf of the
Crown or the States.

366 Settlement of terms for Crown or States use
(1) Where Crown use or States use is made of agmetiie competent

authority shall —

(& notify the design right owner as soon as peabte; and

(b) give the design right owner such informatiori@athe extent of the

use as he or she may from time to time require,

S%ates% Page - 245
of Jersey P.141/2010



Article 367

Draft Intellectual Property (Unregistered Rig) (Jerse)
Law 20%

(2)

®3)

(4)

()

unless it appears to the competent authority thabuld be contrary to
the public interest to do so or the identity of tthesign right owner
cannot be ascertained on reasonable inquiry.

Crown use of a design shall be on such termsitieer before or after the
use, are agreed between the competent authoritytrendiesign right
owner with the approval of the Treasury of the BaiKingdom, or, in

default of agreement, such terms as are deternbyéue Court.

States use of a design shall be on such tesisitaer before or after the
use, are agreed between the competent authoritytrendlesign right
owner with the approval of the Minister for Treasand Resources or, in
default of agreement, such terms as are deterrbipnétue Court.

Where the identity of the design right ownenmat be ascertained on
reasonable inquiry, the competent authority mayyaigpthe Court.

On an application under paragraph (4), the Coumy order that no
royalty or other sum shall be payable in respecC@wn use or States
use of the design until the owner agrees terms with competent
authority or refers the matter to the Court foredetination.

367 Rights of third parties in case of Crown use oBtates use

(1)

()

®3)

The provisions of any licence, assignment geagent made between
the design right owner (or anyone deriving titlenfr him or her or from
whom he or she derives title) and any person oth&n a competent
authority are of no effect in relation to Crown use States use of a
design, or any act incidental to Crown use or Stage, so far as they —

(a) restrict or regulate anything done in relationthe design, or the
use of any model, document or other informatioatiedy to it; or

(b)  provide for the making of payments in respdobrocalculated by
reference to such use,

and the copying or issuing to the public of copésny such model or
document in connection with the thing done, or aogh use, shall be
deemed not to be an infringement of any copyrightthie model or
document.

Paragraph (1) shall not be construed as auihgrihe disclosure of any
such model, document or information in contraventad the licence,
assignment or agreement.

Where an exclusive licence is in force in resppé the design —
(a) if the licence was granted for royalties —

() any agreement between the design right ownet toe
competent authority under Article 366 requires thasent
of the licensee, and

(i) the licensee is entitled to recover from thesign right
owner such part of the payment for Crown use oteStase
as may be agreed between them or, in default efeaggnt,
determined by the Court;

(b) if the licence was granted otherwise than éyaities —
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(i) Article 366 applies in relation to anything domvhich but
for Article 365 and paragraph (1) would be an imjgment
of the rights of the licensee with the substitutifor
references to the design right owner of referericethe
licensee, and

(i)  Article 366 does not apply in relation to ahitg done by
the licensee by virtue of an authority given under
Article 365.

(4) Where the design right has been assigned taelsgn right owner in
consideration of royalties —

(a) Article 366 applies in relation to Crown use Siates use of the
design as if the reference to the design right ovimeuded the
assignor, and any payment for Crown use or Stadesshall be
divided between them in such proportion as maydveea or, in
default of agreement, determined by the Court; and

(b)  Article 366 applies in relation to any act hental to Crown use or
States use as it applies in relation to Crown usstates use of the
design.

(5) Where any model, document or other informatigiating to a design is
used in connection with Crown use or States ugkeotlesign, or any act
incidental to Crown use or States use, Article 8pplies to the use of the
model, document or other information with the sitbson for the
references to the design right owner of refereteéise person entitled to
the benefit of any provision of an agreement reedleénoperative by
paragraph (1).

(6) For the purposes of this Article an act is —

(@) incidental to Crown use if it is done, for tervices of the Crown,
to the order of the competent authority;

(b) incidental to States use if it is done, for fleevices of the States, to
the order of the competent authority,

by the design right owner in respect of a design.

(7)  Inthis Article —

“payment for Crown use or States use” means suduanas is payable
by the competent authority by virtue of Article 366

“royalties” includes any benefit determined by refece to the use of the
design.

368 Crown use or States use: compensation for losfprofit

(1)

Where Crown use or States use is made of agmjeiie competent
authority shall pay —

(@) tothe design right owner; or

(b) if there is an exclusive licence in force ispect of the design, to
the exclusive licensee,
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(2)

®3)

(4)

®)

compensation for any loss resulting from his or i&r being awarded a
contract to supply the articles made to the design.

Compensation is payable only to the extent theth a contract could
have been fulfilled from the owner’s or licenseesssting manufacturing
capacity, but is payable notwithstanding the eristeof circumstances
rendering him or her ineligible for the award o€l contract.

In determining the loss, regard shall be hadht profit which would
have been made on such a contract and to the etiewhich any
manufacturing capacity was under-used.

No compensation is payable in respect of allyr&ato secure contracts
for the supply of articles made to the design ot than for the
services of the Crown or the States.

The amount payable shall, if not agreed betwlendesign right owner
or licensee and the competent authority (togethién, vin the case of
Crown use, the approval of the Treasury of the éshiKingdom, or, in
the case of States use, the approval of the Mmiste Treasury and
Resources), be determined by the Court on a referender Article 369,
and it is in addition to any amount payable undeicke 366 or 367.

369 References of disputes relating to Crown or Sies use

(1)

)

®3)

(4)

A dispute as to any matter which falls to béedmined by the Court in
default of agreement under Article 366, 367 or B&8 be referred to the
Court by any party to the dispute.

In determining a dispute between the compedatitority and any person
as to the terms for Crown use or States use ofsemiehe Court shall
have regard to —

(@) any sums which that person or a person frommvihe or she
derives title has received or is entitled to reegidirectly or
indirectly, from the competent authority in respettthe design;
and

(b)  whether that person or a person from whom hgherderives title
has in the Court’'s opinion without reasonable cafaked to
comply with a request of the competent authoritytfi@ use of the
design on reasonable terms.

One of 2 or more joint owners of design rightyn without the
concurrence of the others, refer a dispute to trtGinder this Article,
but shall not do so unless the others are madeepaand none of those
others is liable for any other costs unless hehar takes part in the
proceedings.

Where the consent of an exclusive licensee éguired by
Article 367(3)(a)(i) to the settlement by agreemenitthe terms for
Crown use or States use of a design, a determinhbgigdhe Court of the
amount of any payment to be made for such use bleabtif no effect
unless the licensee has been notified of the medereand given an
opportunity to be heard.
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®)

On the reference of a dispute as to the am@aaverable as mentioned
in Article 367(3)(a)(ii) the Court shall determinghat is just having
regard to any expenditure incurred by the licersee

(@) in developing the design; or

(b) in making payments to the design right ownecansideration of
the licence (other than royalties or other paymeietermined by
reference to the use of the design).

CHAPTER 4 — DEALINGS WITH DESIGN RIGHT

370 Assignment and licences

(1)

)

®3)

(4)

Design right is transmissible by assignmenttdstamentary disposition
or by operation of law, as moveable property.

An assignment or other transmission of desightmmay be partial, that
is, limited so as to apply —

(a) to one or more, but not all, of the things dlesign right owner has
the exclusive right to do; and

(b) to part, but not the whole, of the period fdnigh the right is to
subsist.

An assignment of design right is not effectieless it is in writing
signed by or on behalf of the assignor.

A licence granted by the owner of design rightbinding on every
successor in title to his or her interest in tiyht,i except —

(@) a purchaser in good faith for valuable consitien and without
notice (actual or constructive) of the licence; or

(b) a person deriving title from such a purchaser,

and references in this Part to doing anything withwithout, the licence
of the design right owner shall be construed agoghg

371 Prospective ownership of design right

(1)

(2)

Where by an agreement made in relation to éutdesign right, and
signed by or on behalf of the prospective ownethef design right, the
prospective owner purports to assign the futurégdesght (wholly or

partially) to another person, then if, on the rigbiming into existence,
the assignee or another person claiming under hirheo would be
entitled as against all other persons to requiggitiht to be vested in him
or her, the right shall vest in him or her by vitof this Article.

A licence granted by a prospective owner ofigiesight is binding on
every successor in title to his or her interestgarspective interest) in
the right, except —

(@) a purchaser in good faith for valuable consitien and without
notice (actual or constructive) of the licence; or

(b) a person deriving title from such a purchaser,
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and references in this Part to doing anything wathwithout, the licence
of the design right owner shall be construed adoghd

(3) Inthis Article —

“future design right” means design right which walt may come into
existence in respect of a future design or classlesigns or on the
occurrence of a future event; and

“prospective owner” shall be construed accordingind includes a
person who is prospectively entitled to design trigi virtue of such an
agreement as is mentioned in paragraph (1).

372 Assignment of right in registered design presued to carry with it design
right

Where a design consisting of a design in which giegight subsists is

registered under the Registered Designs (Jersay)lB&7 and the proprietor of
the registered design is also the design right oyareassignment of the right in
the registered design shall be taken to be alsssignment of the design right,
unless a contrary intention appears.

373 Exclusive licences

The licensee under an exclusive licence has thee sdghts against any
successor in title who is bound by the licenceeasitshe has against the person
granting the licence.

CHAPTER 5 - REMEDIES FOR INFRINGEMENT OF DESIGN RiG

374 Rights and remedies of design right owner
(1) Aninfringement of design right is actionablethe design right owner.

(2) In an action for infringement of design right such relief by way of
damages, injunctions, accounts or otherwise idablaito the plaintiff as
it is available in respect of the infringement afyather property right.

(3) The Court may in an action for infringement adsign right, having
regard to all the circumstances and in particuar t

(a) the flagrancy of the infringement; and

(b) any benefit accruing to the defendant by reasafn the
infringement,

award such additional damages as the justice afake may require.
(4) This Article has effect subject to Article 375.

375 Restriction of damages for innocent infringemetn

(1) Where in an action for infringement of desigght brought by virtue of
Article 353 it is shown that at the time of therinfement the defendant
did not know, and had no reason to believe, treat#sign right subsisted
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(2)

©)

in the design to which the action relates, thenpifhiis not entitled to
damages against him or her, but without prejudicany other remedy.

Where in an action for infringement of desigght brought by virtue of
Article 354 a defendant shows that the infringimgcke was innocently
acquired by him or her or a predecessor in titldisfor hers, the only
remedy available against the defendant in respetttecinfringement is
damages not exceeding a reasonable royalty in cespie the act
complained of.

In paragraph (2) “innocently acquired” meanattthe person acquiring
the article did not know and had no reason to belithat it was an
infringing article.

376 Order for delivery up of infringing article, etc.

(1)

(2)

®3)

(4)

()

(6)

Where a person —

(@) has in his or her possession, custody or clofitrocommercial
purposes an infringing article; or

(b) has in his or her possession, custody or cbn#mything
specifically designed or adapted for making aridle a particular
design, knowing or having reason to believe thha# been or is to
be used to make an infringing article,

the owner of the design right in the design in ¢oasmay apply to the
Court for an order that the infringing article dher thing be delivered up
to him or her or to such other person as the Guait direct.

An application shall not be made after the efithe period specified in
paragraphs (3) and (4), and no order shall be roatiss the Court also
makes, or it appears to the Court that there asangls for making, an
order under Article 377.

Subject to paragraph (4), an application foroager under this Article
may not be made after the end of the period ofelbs/from the date on
which the article or thing in question was made.

If during the whole or any part of that peribe design right owner —
(@) is under disability; or

(b) is prevented by fraud or concealment from diecimg the facts
entitling him or her to apply for an order,

an application may be made at any time before ideoéthe period of 10
years from the date on which he or she ceased tmdber a disability or,
as the case may be, could with reasonable diligérace discovered
those facts.

For the purposes of paragraph (4) a persoo isettreated as under a
disability while he or she is under the age of &8rg or is of unsound
mind.

A person to whom an infringing article or othbing is delivered up in
pursuance of an order under this Article shall,ari order under
Article 377 is not made, retain it pending the magkof an order, or the
decision not to make an order, under that Article.
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(7)

Nothing in this Article affects any other powsrthe Court.

377 Order as to disposal of infringing articles

(1)

)

®3)

(4)

®)

(6)

()

(8)

An application may be made to the Court foroager that an infringing
article or other thing delivered up in pursuance aof order under
Article 376 shall be —

(a) forfeited to the design right owner; or
(b)  destroyed or otherwise dealt with as the Coway think fit,

or for a decision that no such order should be made

In considering what order, if any, should bedmathe Court shall
consider whether other remedies available in airador infringement
of design right would be adequate to compensat&eisegn right owner
and to protect his or her interests.

Provision shall be made by rules of court aghto service of notice on
persons having an interest in the article or othérg, and any such
person is entitled —

(&) to appear in proceedings for an order undsrAhiicle, whether or
not the person was served with notice; and

(b) to appeal against any order made, whether ortm® person
appeared.

An order shall not take effect until the endlod period specified by rules
of court within which notice of an appeal may beegi or, if before the
end of that period notice of appeal is duly givemtil the final
determination or abandonment of the proceedingb®appeal.

Where there is more than one person interestegh article or other
thing, the Court shall make such order as it thijkgt and may in
particular direct that the thing be sold, or othieendealt with, and the
proceeds divided.

If the Court decides that no order should belenander this Article the
person in whose possession, custody or controattigle or other thing
was before being delivered up or seized is enttdats return.

References in this Article to a person havingirgerest in an article or
other thing include any person in whose favour @eiocould be made in
respect of it under —

(@) this Article;

(b) Article 143;

(c) Article 321; or

(d) Article 29 of the Trade Marks (Jersey) Law 2000

The power in the Royal Court (Jersey) Law 18g8nake rules of court
shall include the power to make rules for the pagsoof this Article.
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378 Rights and remedies of exclusive licensee

(1)

)

®3)

An exclusive licensee has, except against #igd right owner, the
same rights and remedies in respect of mattergaeglafter the grant of
the licence as if the licence had been an assignmen

The rights and remedies of an exclusive licenae concurrent with
those of the design right owner and referencebenr¢levant provisions
of this Part to the design right owner shall bestared accordingly.

In an action brought by an exclusive licensgeviptue of this Article a
defendant may avail himself or herself of any deéewhich would have
been available to him or her if the action had beeught by the design
right owner.

379 Exercise of concurrent rights

(1)

(2)

®3)

(4)

©)

Where an action for infringement of design tigphought by the design
right owner or an exclusive licensee relates (whalt partly) to an

infringement in respect of which they have conaurmeghts of action,

the design right owner or, as the case may begxtbkisive licensee may
not, without the leave of the Court, proceed witk tiction unless the
other is either joined as a plaintiff or added aeendant.

A design right owner or exclusive licensee wdadded as a defendant in
pursuance of paragraph (1) is not liable for arstin the action unless
he or she takes part in the proceedings.

Paragraphs (1) and (2) do not affect the gngnitif interlocutory relief on
the application of the design right owner or anlesige licensee.

Where an action for infringement of design tighbrought which relates
(wholly or partly) to an infringement in respectwhich the design right
owner and an exclusive licensee have concurrehtsrigf action —

(@) the Court shall, in assessing damages, takeaotount —
(i) the terms of the licence, and

(i) any pecuniary remedy already awarded or atséglao either
of them in respect of the infringement;

(b)  no account of profits shall be directed if avaed of damages has
been made, or an account of profits has been ddent favour of
the other of them in respect of the infringemend a

(c) the Court shall, if an account of profits isedited, apportion the
profits between them as the Court considers judijest to any
agreement between them,

and those provisions apply whether or not a desgrt owner and the
exclusive licensee are both parties to the action.

The design right owner shall notify any exclhesilicensee having
concurrent rights before applying for an order unéigicle 376 and the
Court may on the application of the licensee malehrder under that
Article as it thinks fit having regard to the terofsthe licence.
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PART 8
LICENSING AUTHORITY

380 Interpretation of Part 8
Except where the context otherwise requires —

(&) expressions used in this Part that are noheeéffor the purposes of this
Part but are defined for the purposes of Part k hlag same meaning as
in Part 1; and

(b)  other rules of construction that apply for theposes of Part 1 apply also
for the purposes of this Part.

381 Licensing authority

(1) The Minister may by Order make provision asmoo is the licensing
authority.

(2)  An Order under paragraph (1) may provide thata the following shall
be the licensing authority —

(@) an individual or body of persons, corporate umincorporate,
appointed in accordance with the Order;

(b) a body established by the Order.

(3) An Order under paragraph (1) may specify a tdon which and
conditions subject to which an individual or bodypersons is appointed
or established as the licensing authority.

(4) An Order under paragraph (1) that providesdorindividual to be the
licensing authority may further provide for the appment, for a term
and subject to such conditions as are specifiethdifiduals to deputize
for or assist that individual in the discharge wfdr her functions.

(5) An Order under paragraph (1) that providestfmr establishment of a
body to be the licensing authority may further pdevfor —

(a) the status of the body, that is to say, whethé corporate or
unincorporate;

(b) the appointment and terms of membership ohgmbers;

(c) the remuneration and reimbursement of expeotesembers of
the body.

(6) An Order under paragraph (1) may make such igimv as may be
necessary or convenient for the administratiorheflicensing authority,
whether the authority is an individual or a bodypefsons, corporate or
unincorporate, appointed in accordance with the eOrdr a body
established by the Order.

(7)  An Order under paragraph (1) may provide fozhsof the staff of the
licensing authority as are appointed or assigneaksist the authority in
the discharge of its functions under this Law teenthe duties, powers
and functions that they are given by this Law or the licensing
authority.
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(8)

9)

(10)

An Order under paragraph (1) may further makeigion —

(@) where the licensing authority is a body of pass whether
appointed in accordance with or established byQhder, for the
composition of the body to hear any description ctass of
application under this Law;

(b)  where the licensing authority is an individé@ whom deputies or
assistants are appointed under paragraph (4)hémtividual by
whom any description or class of application urités Law is to
be heard; and

(c) for the continuation of the hearing of a matteat is part-heard
before any body of persons or individual.

An Order made under paragraph (1) may furthevige —

(a) for the construction of references in this Lawthe licensing
authority, where a matter is to be heard in accwmdawith
provisions made under paragraph (8); and

(b) for the person hearing the matter to haveeiation to the matter,
all the powers that the licensing authority haseilation to such a
matter.

If no individual or body of persons is appeitor established as
licensing authority or if the term specified in a@rder under

paragraph (1) for the appointment or establishneérein individual or

body as the licensing authority has expired withheaewal, or that office
has been vacated without replacement, the Ministethe licensing

authority.

382 Limitation of liability of licensing authority

(1)

(2)

The licensing authority, any person appointaden Article 381(4), any
staff referred to in Article 381(7) and any othergon acting on behalf of
the licensing authority are not liable in damages dnything done or
omitted in the exercise or purported exercise gffanction conferred on
the licensing authority by this Law.

Paragraph (1) shall not apply —
(@) ifitis shown that the act or omission wagad faith; or

(b) so as to prevent an award of damages in resgfean act or
omission on the ground that the act or omission wdawful by
virtue of Article 7(1) of the Human Rights (Jerségw 2006°.

383 Applications or references to licensing authoty

(1) An application or reference made to the licegsauthority under this
Law shall be in the form approved by the licensanghority.

(2) A party to an application or reference madeh® licensing authority
under this Law shall pay to the licensing authotiitg prescribed fee (if
any) in respect of the application or reference.
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®3)

The prescribed fees mentioned in paragrapm{@y be such as are
necessary to raise sufficient income to meet —

(@) the costs incurred by the licensing authorityhie discharge of its
functions under this Law; and

(b)  where the Minister is not the licensing authgrithe costs of
maintaining the licensing authority and any depua@d staff or,
as the case may be, the costs of retaining thediicg authority.

384 Orders regulating proceedings before the licemgy authority

(1)

(2)

®3)

(4)

®)

The Minister may by Order regulate proceedibgfore the licensing
authority under this Law.

An Order under paragraph (1) may apply, intr@tato proceedings
before the licensing authority, any of the prouisioof Part 2 of the
Arbitration (Jersey) Law 1998

Without prejudice to the generality of paradrdp), an Order under it

may —

(& prohibit the licensing authority entertaining reference under
Article 147, 148 or 149 (including those Articles shey are
applied by any other provision of this Law) by gnesentative
organization unless the licensing authority is sfigiil that the
organization is reasonably representative of tlassclof persons
which it claims to represent;

(b) specify the parties to any proceedings under ltaw and enable
the licensing authority to make a party to the pemings any
person or organization satisfying the licensinghatity that they
have a substantial interest in the matter; and

(c) require the licensing authority to give the t@gsr to such
proceedings an opportunity to state their caseyriting or orally
as the Order may provide.

An Order under paragraph (1) may make providion regulating or
prescribing any matters incidental to or conseqaknpon any appeal
from the licensing authority under Article 388, eththan matters in
relation to which the Court may make rules in adaoce with
Article 389.

An Order under paragraph (1) may make provismwrand in relation to
the appointment of advisers to assist the licensmghority in
proceedings before the licensing authority underithw.

385 Costs, proof of orders, etc.

(1)

(2)

The licensing authority may order that the sasta party to proceedings
before the licensing authority under this Law shallpaid by such other
party as the licensing authority may direct, and libensing authority

may tax or settle the amount of the costs or giwvectlons as to the

manner in which they are to be taxed.

A document purporting to be a copy of an omfethe licensing authority
and to be certified by the licensing authority ® dotrue copy shall, in
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any proceedings, be sufficient evidence of the roudéess the contrary is
proved.

386 Awards of interest by licensing authority

Where the licensing authority, on an applicatiomeferral under this Law, may

order or direct that an increase or reduction n@rarge or payment has effect
from a date earlier than the date the order orctie is given, the licensing

authority may also award simple interest at sude end for such period,

beginning not earlier than the date the increaseeduction has effect and
ending not later than the date of the order orctima, as the licensing authority
thinks reasonable in the circumstances.

387 Reference of matter by licensing authority totte Court

(1)

(2)

®3)

(4)

©®)

(6)

In any proceedings before the licensing authash an application or
reference made under this Law, the licensing aitthoray at any time
order the whole proceedings or any question origatnether of fact or
law) to be referred, on the terms the licensindpatity may direct, to the
Court.

The licensing authority shall make such an orifléehe parties to the
proceedings agree that the licensing authority Ishdol so.

The licensing authority shall order the whotegeedings to be referred
to the Court where the licensing authority has aterest in the
proceedings.

Where the Minister is the licensing authoritg, or she shall also order
the whole proceedings to be referred to the Coberes the States have
an interest in the proceedings.

On a reference under this Article —

(@

(b)

the Court may exercise any power available hte licensing
authority by virtue of this Law as respects theterateferred to the
Court and, following its determination, may referyanatter back
to the licensing authority; and

any decision, determination or order made by @ourt in the

exercise of a power referred to in sub-paragrapkHiall be taken

under this Law to be a decision, determinationrdeq as the case
may be, made by the licensing authority.

In this Article “States” means —

@)
(b)
(©)

the Assembly of the States;
any Minister;

any committee established by or under Standdnders of the
States of Jersey.
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388

389

390

391

Appeal to Court from decision of licensing autbrity

An appeal to the Court lies on any point of factaw or of mixed fact or law
arising from a decision of the licensing authooty an application or reference
made under this Law.

Rules of court

(1) The power to make rules of court under the RoyalrCdJersey)
Law 1948 shall include a power to make rules iratreh to matters
referred to the Court under Article 387 and appeatter Article 388.

(2) Without prejudice to the generality of paradrdp), the power to make
rules of court under the Royal Court (Jersey) La&48lLshall include a
power to make rules —

(@) limiting the time within which an appeal undéticle 388 may be
brought;

(b) for suspending, or authorizing or requiring tleensing authority
to suspend, the operation of orders of the licepsinthority in
cases where the licensing authority’s decisiompjsealed against;

(c) for modifying in relation to an order of thecdinsing authority
whose operation is suspended the operation of awson of this
Law as to the effect of the order; and

(d) for the publication of notices or the taking ofher steps for
securing that persons affected by the suspensiam offder of the
licensing authority are informed of its suspension.

(3) The licensing authority shall comply with amgguirement imposed by
the Court pursuant to rules made under paragrgph (2

PART 9
GENERAL AND CLOSING

Interpretation of Part 9
Except where the context otherwise requires —

(&) expressions used in this Part that are noheeéffor the purposes of this
Part but are defined for the purposes of Part & hlag same meaning as
in Part 1; and

(b)  other rules of construction that apply for theposes of Part 1 apply also
for the purposes of this Part.

Rights and privileges under other enactments dhe customary law

(1) Nothing in this Law affects —

(@) aright or privilege of a person under any émaat (except where
the enactment is expressly repealed, amended oifietbty this
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Law and subject to any transitional provisions madeespect
thereof under Article 408);

(b) a right or privilege of the Crown subsistindietwise than under
statutory provision;

(c) aright or privilege of the States Assembly;

(d) a right of the Agent of the Impéts to sell, useotherwise deal
with articles forfeited under the laws relating ¢ostoms and
excise; or

(e) the operation of a rule of customary law relgtio breaches of
trust or confidence.

(2) Subject to the savings in paragraph (1), ng/dgpt or right in the nature
of copyright subsists otherwise than by virtue lok tLaw or another
statutory provision in that behalf.

(3) Nothing in this Law affects any rule of custosndaw preventing or
restricting the enforcement of any right conferdey this Law, on
grounds of public interest or otherwise.

(4) Nothing in this Law affects a right of action other remedy, whether
civil or criminal, available otherwise than undéist Law in respect of
acts infringing any of the moral rights conferrgdtbis Law.

(5) The savings in paragraph (1) have effect stibfec Articles 186(3)
and 187(4).

392 Civil and criminal liability of service providers in respect of infringements
of rights

Schedule 1 has effect —

(a) to specify circumstances in which a person iding an information
society service is not liable for any specified egies (pecuniary or
otherwise) in civil proceedings or is not liabledny criminal sanction
that may, apart from Schedule 1, be imposed fatingément of any
right conferred by this Law to which Schedule Expressed to apply or
any right to which the application of the Schedideextended by
Regulations under Article 406;

(b) to confer powers on a court to grant injunctreief against a service
provider where, in the circumstances specified, ightrto which
Schedule 1 applies is infringed.

393 Territorial extent, Jersey ships

(1) For the purposes of this Law the territorialteva of Jersey shall be
treated as part of Jersey.

(2) This Law shall apply to things done on a Jersdp, within the meaning
of the Shipping (Jersey) Law 2092as it applies to things done in Jersey.
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394 Ministers’ powers of delegation

(1)

)

®3)

(4)

()

Without prejudice to the general power conférly Article 28 of the

States of Jersey Law 2005 —

(@) the Minister may delegate, wholly or partly,aoy individual or
body, any function conferred upon or vested inNtigister by this
Law, including the function of being the licensiagthority;

(b) the Chief Minister may delegate, wholly or partto any

individual or body, his or her functions as the ewnof any right,
conferred by this Law, in any work or other matter.

Paragraph (1) does not authorize a Ministedetegate any power to
make an enactment under this Law.

The delegation of functions by a Minister undleis Article shall not
prevent that Minister exercising those functionsspaally.

The Chief Minister may, by Order, establisha¥ to which his or her
functions may be delegated under paragraph (1)(b).

An Order under paragraph (4) may further cangaiovisions as to the
legal capacity of the body established by the OQndetuding, but not by
way of limitation, its rights, powers and liabiés.

395 Limitation of liability of Minister

(1)

(2)

The Minister, and any delegate or other pemcimg on behalf of the
Minister is not liable in damages for anything daeomitted in the
exercise or purported exercise of any function eoefl on the Minister
by this Law.

Paragraph (1) shall not apply —
(@) ifitis shown that the act or omission wagad faith; or

(b) so as to prevent an award of damages in resgfean act or
omission on the ground that the act or omission wdawful by
virtue of Article 7(1) of the Human Rights (Jerségw 2000.

396 Requirement of signature: application to body arporate

(1) The requirement in the following definitions damprovisions that an
instrument be signed by or on behalf of a persoalge satisfied in the
case of a body corporate by the affixing of itd sea
(@ inPartl-
(i)  in the definition “exclusive licence” in Artiel 2(1),
(i)  Article 106(3)(b), and
(i)  Articles 118(3) and 119(1) (including thoseopisions as
applied by any other provision of this Law);

(b) inPart 6, Articles 299(3), 300(1) and 301;

(c) inPart7-—
()  inthe definition “exclusive licence” in Artiel 341(1),
(i)  Articles 370(3) and 371(1).
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(2)

The requirement in the following provisionsttlaa instrument be signed
by a person is also satisfied in the case of a loodyorate by signature
on behalf of the body or by the affixing of its kea

(@) inPart 1, Articles 106(2)(b) and 115(2);
(b) in Part 6, Articles 330(2) and 336(2).

397 Investigations by inspectors

(1)
(2)

®3)

(4)

©®)

Inspectors shall have the duty to investigéfiences against this Law.

Article 3 of the 2008 Law shall apply for tharposes of the discharge of
the duty imposed by paragraph (1) as it applies ther purpose of

determining whether Regulations under that Law hb&en complied

with.

Articles 4, 7 and 8 of the 2008 Law shall apiplyelation to the exercise
of the powers conferred by Article 3 of that Law applied by
paragraph (2).

This Article shall not be read as authorizimgispector to prosecute an
offence against this Law.

In this Article —
“2008 Law” means the Price and Charge Indicatassgl) Law 20038,

“inspector” has the same meaning as in the 2008 Law

398 Search warrants

(1)

)

®3)

(4)

®)

Where the Bailiff or a Jurat is satisfied byoirmation on oath given by a
police officer that there are reasonable groundbgétieving —

(a) that an offence against a provision listedaragraph (5) has been
or is about to be committed in any premises; and

(b) that evidence that the offence has been drasitato be committed
is in those premises,

he or she may issue a warrant authorizing a palftieer to enter and
search the premises, using any reasonable foresseny.

The power conferred by paragraph (1) does wtne to authorizing a
search for materials of the kinds mentioned indetil6(2) of the Police
Procedures and Criminal Evidence (Jersey) Law 2003

A warrant under this Article —

(@) may authorize persons to accompany any pofiteep executing
the warrant; and

(b) remains in force for 28 days from the data®fidsue.
In executing a warrant issued under this Agtilpolice officer may seize
an article if he or she reasonably believes thas gvidence that any

offence against a provision listed in paragraphh@y been or is about to
be committed.

The provisions mentioned in paragraphs (1)@hére —
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(6)

(@) Article 139(1), (2) or (3), including those pisions as they are
applied by Articles 82(2) and 224;

(b)  Article 235(1), (2), (3) or (4);
(c) Article 251(2);
(d) Article 318(1) or (2).

In this Article “premises” includes land, builds, fixed or moveable
structures, vehicles, vessels, aircraft and hoaércr

399 Orders: extension of protection to qualifyingmdividuals, etc.

(1)

(2)

The Minister may, for the purpose of extendthg application of any
right conferred by this Law, prescribe individugigrsons and countries
who are to be qualifying individuals, qualifyingrpens and qualifying
countries for the purposes of all or any of thevigions of this Law.

An Order under paragraph (1) may —

(@) modify any provision of this Law in its applitan to any
description or class of individuals, persons orntoes prescribed
under it;

(b) make different provision for different descrgpts and classes of
works, performances and designs;

(c) contain transitional provisions and savings raspect of the
extension, by the Order, of any right conferredtay Law; and

(d) without prejudice to the generality of paradrdép) and of
Article 11(4) of the Interpretation (Jersey) Lawb9, prescribe as
qualifying countries such countries as are, frometito time,
parties to a convention or agreement, specifigtiénOrder, which
concerns the protection of unregistered rights mteliectual
property and which either extends to Jersey oretktension to
Jersey of which is contingent upon the Order beiagle.

400 Orders: general provisions

(1)

)

©)

(4)

The Minister may by Order make provision foe thurpose of carrying
this Law into effect.

Without prejudice to the generality of paradrdp), an Order made
under it may make provision for or with respecatty matter that shall or
may be prescribed for the purposes of any provisfahis Law by Order
of the Minister.

An Order made under this Law may, instead ofa® well as, making
separate provision, provide that a statutory imsgmt made under a
corresponding provision of the Copyright, Designd atents Act 1988
of the United Kingdom shall have effect in Jerseypart of the law of
Jersey, subject to any exceptions and modificatigpscified in the
Order.

An Order made under this Law may contain suehsitional, saving,
consequential, incidental or supplementary prousias appear to the
Minister to be necessary or expedient for the psepmf the Order.

Page - 262

Y=
States &

P.141/2010 of Jersey



Draft Intellectual Property (Unregistered Righti@r&ey)

Law 201-

Article 401

401 Regulations: international conventions and Commomity Treaties

(1)

(2)

®3)

The States may by Regulations amend this Law —

(a) for the purpose of giving effect in Jersey toy dnternational
convention ratified by or on behalf of Jersey orichh by its
extension to the United Kingdom, also extends teelg or for the
purpose of enabling the ratification or extensiof any
international convention;

(b) for the purpose of implementing, in Jersey, abligation of the
United Kingdom under the Community Treaties, whette not
that obligation applies to Jersey.

The power in paragraph (1)(b) does not derodaim any power to
amend this Law that arises under the European Caoitiesi Legislation
(Implementation) (Jersey) Law 1996

Regulations under paragraph (1) may also makendments to other
enactments that are consequential upon or supptamdn the
amendments to this Law made under that paragraph.

402 Regulations: unidentified and lost rights ownes

(1) The States may by Regulations amend this Lawprtavide for the
establishment or extension of the application dfestes for the purpose
of licensing or otherwise authorizing the doingamfy act which would,
apart from the licence or other authorization, beaat restricted by a
right conferred by this Law where —

(@) the identity of the owner of the right is nookvn; or

(b) the identity of the owner of the right is knogwout the owner
cannot be found.

(2) Regulations under paragraph (1) may —

(&) impose requirements as to the efforts that meshade to identify
or find the owner of the right before any licence a@ther
authorization is given;

(b) require the payment of a royalty for a licec®ther authorization
given under a scheme;

(c) provide that a person who acts in accordandl wilicence or
other authorization given under a scheme shallbeotiable for
infringement of the right conferred by this Law wdhich the
licence or authorization relates or guilty, by wa®f the act, of
specified offences against this Law;

(d) require that a register of licences or othethawzations given
under a scheme is kept and made available to thiecpu

(e) provide for the owner of the right being foumdluding —

() the consequences for persons holding a licemcether
authorization under a scheme,

(i) the payment to the owner of the right of rdied collected
or due under the scheme;

(f)  extend or restrict the jurisdiction of the liegng authority.
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®3)

(4)

®)

Regulations under paragraph (1) may requirepthenent of the royalty
to be made at the time the licence or other authtian is given or make
the payment contingent upon the owner of the rglinig found.

Where Regulations under paragraph (1) requie payment of the
royalty at the time the licence or other authoigratis given, they may
further provide for the use to which the paymeetsived may be put if
the owner of the right is not found within a spif period of time
following the making of the payment.

Where Regulations under paragraph (1) makep#yenent of a royalty
contingent upon the owner of the right being foutitey may further
require the person to whom the licence or othenarigation is given to
guarantee the payment in a manner permitted biRégeilations.

403 Regulations: extension of application of licengg arrangements

(1)

)

The States may by Regulations amend this Lavassto provide that
where —

(@) the owner of a right conferred by this Law hest transferred
management of that right to a licensing body; and

(b) there exists a licensing body that represestsbatantial number of
owners of rights of the same description,

the licensing body is deemed to be mandated to geatize owner’s
right.

Regulations under paragraph (1) —

(@) shall confer the same right to royalties ondhaer whose right is
subject to such imposed management as is enjoyexvhers of
rights of the same description who have transfemadagement of
them to the licensing body;

(b)  may restrict the time within which an owner whaight is subject
to such imposed management may claim such roysdtnes

(c) may confer a right on an owner of a right ttovéne operation of a
deemed mandate.

404 Regulations: codes of practice for licensing daes

(1)

)

®3)

The States may by Regulations require a licgnbbdy to adopt a code
of practice which complies with requirements sdtinihe Regulations.

Regulations under paragraph (1) may in padicunake provision
requiring a code of practice to include —

(a) provision relating to any matter to which Regigns under
Regulations 402 or 403 may relate;

(b)  provision for a person to be appointed to re@né the interests of
persons dealing with the body in any capacity.

Regulations under paragraph (1) may provide thathe case of a
licensing body that fails to adopt a code of pin accordance with
the Regulations, a code of practice approved byMid@ster or by a
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(4)

®)

(6)

()

(8)

9)

(10)

(11)

person designated under the Regulations by theshMinhas effect as a
code of practice adopted by the body.

The powers conferred by paragraph (1) are esale only so as to make
provision applying in relation to a licensing body

(@) for the purposes of provision made under Aetdd2 or
Article 403 as it applies to that body; or

(b) where it appears to the Minister that the bedsystem of self-
regulation is failing to protect the interests @fners of copyright
or any other right conferred by this Law, licensegospective
licensees or the public.

Regulations made under paragraph (1) may fugsblish —

(a) procedures to be followed before any requirdnerbe imposed
under paragraph (1) applies in relation to a licenbody;

(b)  where such provision applies by virtue of sapagraph (4)(b),
procedures to be followed before such provisiorsesdo apply in
relation to a licensing body.

Regulations under paragraph (1) may further vide for the

consequences of a failure by a licensing body beroperson to comply

with —

(&) acode of practice which has effect, by vimti¢he Regulations, in
relation to the body or other person;

(b) an authorization given to the body or other spar under
Article 402 or 403; or

(c) arequirement imposed by the Regulations.

Regulations under paragraph (1) may in pawicuprovide for the
imposition of financial penalties.

Regulations under paragraph (1) may furthduohe provision —

(a) for determining whether there has been a faitor comply with
anything mentioned in paragraph (6);

(b) for determining any penalty that may be impogeosuant to
paragraph (7) in respect of the failure; and

(c) for an appeal against the imposition of anyhspenalty.

Regulations under paragraph (1) may provideafoletermination within
paragraph (8)(a) or (b) to be made by the Minisierby a person
designated by the Minister under the Regulations.

Regulations under paragraph (1) may make si@vifor requiring a
person to give the person by whom a determinatioithiw
paragraph (8)(a) falls to be made (the “adjudicatamy information that
the adjudicator reasonably requires for the purpoBemaking that
determination.

Regulations under paragraph (1) may requilieemsing body to which
the Regulations apply to pay fees to the Minister.
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(12) The aggregate amount of fees payable unddréigellations must not be
more than the cost to the Minister of administerthg operation of
Regulations under this Schedule.

405 Regulations: notification or advertisement ofitensing schemes

In addition to any requirement imposed by this Lfaw a licensing body to

notify the Minister of or publish any licensing sthe, the States may by

Regulations require licensing bodies to notify tenister of or to publish

information regarding schemes operated by them.

406 Regulations and Orders: power to amend Schedule

(1) The States may by Regulations amend Schedule 1.

(2) Without prejudice to the generality of paradrdp), Regulations made
under it may amend Schedule 1 so as to extendbjikcation to all or
any of the rights conferred by the Patents (Jerdewy 1957, the
Registered Designs (Jersey) Law 1957 and the Thaks (Jersey)
Law 2000.

(3) Regulations which extend the application of &tle 1 to all or any of
the rights mentioned in paragraph (2)(a) may atseral any enactment
there mentioned consequentially upon the extension.

(4) Without prejudice to the generality of paradrdp), the Minister may, by
Order, amend in Schedule 1 —

(&) the period within which or the time by whichyiing must or may
be done under it; and

(b) the contents and form of, and manner and gdlaicservice of, any
notice that must or may be given under it.

407 Regulations: power to amend Schedule 2

The States may by Regulations —

(& amend any provision of Schedule 2 that is mdbice;

(b) amend any enactments consequentially uponrtaet@ent of this Law.

408 Regulations: application, transitional provisims and savings

(1) The States may by Regulations —

(@) make provision for the application of this Laer of any
amendment of this Law;

(b) make transitional provisions and savings inpees of the
commencement of this Law or in respect of the conuament of
any amendment of this Law.

(2) Regulations under paragraph (1) may reviverexpiights in intellectual
property, with or without modification.
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(3) If Regulations made under paragraph (2) corteeforce on a day before
notice has been published, as required by Articlef3the Official
Publications (Jersey) Law 1960the Regulations shall not operate so as
to —

(&) affect, in a manner prejudicial to any persathér than the States)
the rights of that person existing before the dae notice is
published; or

(b) impose liabilities on any person (other thaa $tates) in respect of
anything done or omitted to be done before the ttaenotice is
published.

409 Regulations and Orders: general provisions

(1) Regulations and Orders made under this Law magtain such
transitional, saving, consequential, incidental @upplementary
provisions as appear to the States or the Miniatethe case may be, to
be necessary or expedient for the purposes of ¢gellRtions or Order.

(2) Regulations made under Articles 401, 402, 4084, 405 or 406 may
create an offence punishable by imprisonment fotoup years or a fine
of up to level 4 on the standard scale, or both.

(3) A power to amend any provision of this Law bgdRlations does not
include the power to amend a provision of this Lthat confers such a
power.

410 Consequential amendments and repeals

(1) The enactments specified in Column 1 of PadflSchedule 2 are
repealed to the extent specified in Column 2 of Baat.

(2) The enactments specified in Part2 of SchePlukre amended in
accordance with that Part.

411 Citation and commencement

(1) This Law may be cited as the Intellectual Prop@Unregistered Rights)
(Jersey) Law 201-.

(2) This Law shall come into force on such day aydas the States may by
Act appoint and different days may be appointedditference purposes
or different provisions of this Law.
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(Article 392)

LIABILITY OF AND REMEDIES AGAINST SERVICE PROVIDERS

1 Interpretation of Schedule 1

(1)

(2)

In this Schedule, unless the context othervneggires —

“counter notice” means a notice substantially coimg with the
requirements of paragraph 12;

“notice of alleged infringement” means a notice gtahtially complying
with the requirements of paragraph 10;

“owner”, in relation to material stored in an inficeition society service,
means the recipient of the service at whose daecthe material is
stored;

“recipient of the service” means any person who pfofessional ends or
otherwise, uses an information society serviceparticular for the
purposes of seeking material or making it accessibl

“sender” means the person who has served a noticalleged
infringement;

“service provider’” means any person providing aforimation society
service;

“working day” means any day other than a Saturda§unday, Christmas
Day, Good Friday or a day which is observed asrk baliday pursuant
to the Public Holidays and Bank Holidays (Jersegivl195%.

The provisions of this Schedule conferring tedi liability are to be
construed independently of each other; so the fhat an act or
circumstance does not fall within one provision sloet mean that it is
not covered by another provision.

2 Rights to which this Schedule applies
(1) This Schedule applies to any right conferred Rart 1 of this Law
(referred to in this Schedule as a “right to whiicis Schedule applies”).
(2)  Accordingly, in this Schedule —
(@) “material” means any matter in which a right wdich this
Schedule applies subsists;
(b) a reference to material being unlawful mears thinfringes a
right to which this Schedule applies; and
(c) areference to activity being unlawful mearet the activity, when
applied to material, infringes a right to whichstl$chedule applies.
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3 Mere conduit

(1) This paragraph applies where —

(a) a service provider provides an information sgciservice which
consists of the transmission in a communicationwae of
material or the provision of access to such a nétwand

(b)  material is transmitted in the network andgbevice provider —

(i)  did not provide the material contained in trensmission,

(i)  did not initiate the transmission,

(iif) did not select the receiver of the transmissiand

(iv) did not select or modify the material containén the
transmission.

(2) The service provider shall not (if the servevider otherwise would)
be liable for damages or any other pecuniary samabr any criminal
sanction for infringement of a right to which tf8ehedule applies as a
result of the transmission or the provision of asce

(3) The acts of transmission and of provision ofess referred to in this
paragraph include the automatic, intermediate eartbient storage of the
material transmitted where —

(@) this takes place for the sole purpose of cagrybut the
transmission in the communication network; and

(b) the material is not stored for any period lantj@n is reasonably
necessary for the transmission.

4 Hosting

(1) This paragraph applies where —

(&) a service provider provides an information sgciservice which
consists of the storage of material provided byiprents of the
service; and

(b) a recipient of the service, who is not actimgler the authority or
control of the service provider, provides matef@alstorage in the
service.

(2) The service provider shall not (if the servmevider otherwise would)
be liable for damages or any other pecuniary samabr any criminal
sanction for infringement of a right to which ttf8ehedule applies as a
result of storing the material if —

(@) the service provider does not have actual kedge that the stored
material or activity associated with it is unlawful

(b)  upon obtaining actual knowledge that the storedterial or
activity associated with it is unlawful, acts prdiggo remove or
disable access to the stored material; or

(c) following the service of a notice of allegedringement on the
service provider in respect of the stored matetbg service
provider has complied with paragraph 11(3) or (7)by virtue of
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®3)

(4)

®)

(1)

(2)

another provision of this Schedule, is not requiedomply with
it.
The service provider shall not (if the servmevider otherwise would)
be liable for damages or any other pecuniary samabr any criminal

sanction as a result of acting in accordance witthygaragraph (2)(b) or
as described in sub-paragraph (2)(c).

The service provider shall not (if the servm®vider otherwise would)
be liable for damages or any other pecuniary samabr any criminal
sanction where, in the course of acting in accardamwith sub-
paragraph (2)(b) or as described in sub-paragr@jb)( the service
provider also removes or disables access to otladerial stored in its
information society service and cannot reasonalbydadoing so.

The service provider shall not (if the servm®vider otherwise would)
be liable for damages or any other pecuniary samabr any criminal
sanction for infringement of a right to which ttdshedule applies, as a
result of reinstating or re-enabling access toestonaterial, or permitting
its reinstatement, in compliance with paragrapl2)(Bj.

Caching

This paragraph applies where —

(&) a service provider provides an information sgciservice which
consists of the transmission in a communicationwagt of
material; and

(b) the material is cached, that is to say —

(i) it is the subject of automatic, intermediated al@mporary
storage in the service, for the sole purpose ofimgaknore
efficient onward transmission of the material toipents of
the service upon their request, and

(i)  the service provider —
(A) did not provide the material,
(B) does not modify the material,
(C) complies with conditions on access to the niater

(D) complies with any rules regarding the updatifighe
material, specified in a manner widely recognizad a
used by industry, and

(E) does not interfere with the lawful use of tealogy,
widely recognized and used by industry, to obtaitad
on the use of the material.

The service provider shall not (if the servm®vider otherwise would)
be liable for damages or any other pecuniary samabr any criminal
sanction for infringement of a right to which tl8ehedule applies, as a
result of the caching or onward transmission ofrttagerial if the service
provider —

(a) does not have actual knowledge —

(i) that the source material (the material at th&al source of
transmission of the cached material) has been rechtrom
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the network or access to it disabled, by reasah@fiource
material or activity associated with it being unfalyvor

(i)  that a court or tribunal or an authority actim the discharge
of functions conferred on it by law has ordered rmoval
of the source material or the disablement of actegsor

(b)  upon obtaining the knowledge described in @a@3 in respect of
the source material, promptly removes the cachetkemah or
disables access to it.

(3) The service provider shall not (if the servrevider otherwise would)
be liable for damages or any other pecuniary samabr any criminal
sanction as a result of acting in accordance witiigaragraph (2)(b).

(4) The service provider shall not (if the servrevider otherwise would)
be liable for damages or any other pecuniary samabr any criminal
sanction where, in the course of acting in accardamwith sub-
paragraph (2)(b), the service provider also remavedisables access to
other material cached in its information societyvi® and cannot
reasonably avoid doing so.

6 Links
(1) This paragraph applies where —

(a) a service provider provides an information sgciservice which
consists of the provision for recipients of thevimr of an
electronic link from which third party material mde accessed
(whether or not the link is provided when a searnbine or any
other electronic aid provided by the service previts used by a
recipient of the service to search for third pangterial); and

(b) third party material or activity associatedwihird party material
which in either case originates from a person whamat acting
under the authority or control of the service pdeviis accessed by
a recipient of the service by means of the link.

(2) The service provider shall not (if the servevider otherwise would)
be liable for damages or any other pecuniary samabr any criminal
sanction for infringement of a right to which tf8ehedule applies as a
result of the material or activity accessed by rseaiithe link where the
service provider —

(@) does not have actual knowledge that the méteriactivity is
unlawful; or

(b)  upon obtaining such knowledge acts promptisetaove the link.

(3) The service provider shall not (if the servmevider otherwise would)
be liable for damages or any other pecuniary samadr any criminal
sanction as a result of acting in accordance witiiaragraph (2)(b).

(4) The service provider shall not (if the servmevider otherwise would)
be liable for damages or any other pecuniary samabr any criminal
sanction where, in the course of acting in accardamwith sub-
paragraph (2)(b), the service provider also remaoamsther link and
cannot reasonably avoid doing so.
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7 Service provider not obliged to monitor material

(1)

(2)

®3)

(1)

)

Nothing in paragraph 3, 4 or 5 shall be comstrias imposing an
obligation on service providers, when providing iaformation society
service, to monitor the material which they trartsonistore, nor actively
to seek facts or circumstances indicating unlawattivity.

Nothing in paragraph 6 shall be construed gsosing an obligation on
service providers, when providing access to thadypmaterial by means
of an electronic link (whether or not the link isopided when a search
engine or any other electronic aid provided by $lkevice provider is
used by a recipient of the provider’s informati@tisty service to search
for third party material), to monitor that materialor actively to seek
facts or circumstances indicating unlawful activity

This paragraph does not derogate from any atiig imposed by or
under the Regulation of Investigatory Powers (Jgrsaw 2005.

Defence in criminal proceedings: burden of proof

This paragraph applies where a service prowtiarged with an offence
in criminal proceedings arising out of any transius, or provision of
access, storage, retrieval or links falling witlparagraph 3, 4, 5 or 6
relies on a defence under any of those paragraphs.

Where evidence is adduced which is sufficientrdise an issue with
respect to that defence, the court shall assuntiehibalefence is satisfied
unless the prosecution proves beyond reasonabl# tiat it is not.

9 Duty of service provider to provide means of comict, etc.

(1)

)

®3)

(4)

®)

A service provider shall make available to pemts of its information
society service —

(a) atleast one address at which the service geovnay be contacted
promptly and effectively; and

(b) a statement of the service provider’s policy tfee termination of
the accounts of, or access to the service by, iestpof the service
or account holders whose material or activity iEwful.

The information required by sub-paragraph tBlisbe made available in
a location, form and manner that is easily, dige@hd permanently
accessible.

In the case of a service provider to which geaph 4 applies, at least one
address made available in accordance with subqsphadgl)(a) shall be
clearly identified as an address at which notibes$ may be served under
this Schedule may be served on the service pravider

A service provider which does not comply withbgaragraphs (1) and
(2) shall not have the limited liability conferregt paragraphs 5 and 6.

A service provider described in paragraph 4(1)¢hich does not comply
with sub-paragraphs (1), (2) and (3) shall not hthee limited liability
conferred by paragraph 4.
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10 Notice of alleged infringement

(1) A notice of alleged infringement is a noticevesl —
(@) on a service provider described in paragrafh(d)

(b) by a person alleging that material stored i s$lrvice provider's
information society service at the direction ofexipient of the
service, or activity associated with the mateiidtinges a right to
which this Schedule applies and which is actionapléhe person.

(2) Where the service provider has identified adresss in accordance with
paragraph 9(3), the notice must be served on théceeprovider at that
address.

(3) The notice shall be signed by the sender and —
(@) identify the material described in sub-parabrél(b);

(b) identify the work or other matter in which thHght to which this
Schedule applies subsists which the sender claine tinfringed
by the material or activity;

(c) describe the nature of the alleged infringemgpcifying —

()  whether it is the material that is claimed te bnlawful or
activity associated with the material, or both, and

(i)  the rights claimed to be infringed;

(d) provide sufficient detail of the material as énable the service
provider to identify and locate it without undudoef;

(e) give—
()  the full name and address of the sender,

(i) at least one address at which the sender neagdmtacted
promptly and effectively;

(f)  clearly identify at least one address provideder clause (e)(ii) as
an address at which notices to be served on thdesemder this
Schedule may be served on the sender; and

(g) contain a statement that the sender —

(i)  believes, in good faith, that the material otity infringes
a right to which this Schedule applies which isable by
the sender,

(i)  believes, in good faith, that the informatioontained in the
notice is correct and that the notice is not muiteg, and

(iii) is aware of his or her liability under paragh 15.

11  Actions by service provider following service ofiotice of alleged
infringement

(1) Where a notice of alleged infringement is sdrea a service provider,
the service provider shall, before the expiry of first working day
following the day on which the notice is received —

(@) notify the owner of the material —
() that the notice of alleged infringement hasrbserved,

S%ters% Page - 273
ot Jersey P.141/2010



Draft Intellectual Property (Unregistered Right¥rsey

SCHEDULE 1 Law 201-

(2)

®3)

(4)

©®)

(6)

(7)

(i)  of the time by which the service provider exquired by sub-
paragraph (3) to remove or disable access to theriaia

(iii) of the owner of the material’'s right to seraecounter notice
and of the requirements of paragraph 12,

(iv) of the service provider's address identified accordance
with paragraph 9(3), and

(v) of the actions that the service provider is andot required
by paragraph 13 to take following service of a deun
notice; and

(b) provide the owner of the material with a cogdytlme notice of
alleged infringement.

Where the owner of the material has providezlgbrvice provider with
an address at which the owner may be contacted pilpnand
effectively, the service provider shall send théiagoand copy required
by sub-paragraph (1) to that address.

Subiject to sub-paragraphs (4) and (5) and papagl3(1), where a notice
of alleged infringement is served on a service iol@y the service
provider shall remove or disable access to the naatgefore the expiry
of the second working day following the day on whiihe notice is
received or, if that is not reasonably practicabfesoon as possible after
that.

The service provider shall not be requireddbumder sub-paragraph (3)
if the material has already been removed or adoasslisabled.

Subject to sub-paragraphs (6) and (7), wheperaon who has served a
notice of alleged infringement on a service prowiderves, within the
period of 3 months, a second or subsequent notiteallzged
infringement on the service provider in relationstdstantially the same
material, located in substantially the same plasghe material to which
the earlier notice related, the service provider —

(@) shall not be required to take any action ursildr-paragraph (1),
(2) or (3); and

(b)  shall promptly notify that person that it istmequired to take that
action.

Sub-paragraph (5) shall not apply where the@eserving the second or
subsequent notice of alleged infringement also eseren the service
provider a notice, substantially complying with ggraph 13(3), that the
person has commenced proceedings against the @i/tiee material in
respect of the infringement to which the noticeatbéged infringement
relates.

Where a second or subsequent notice of allededgement is served on
a service provider in relation to substantially saene material, located in
substantially the same place, as material to wthiehearlier notice of
alleged infringement related, and the material b@esn restored to that
location through the operation of an automated ggsdorming part of
the service provider’s information society servites service provider —

(@) shall not be required to take any action ursildr-paragraph (1),
(2) or (3);
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(b) shall remove or disable access to the mateetire the end of the
first working day following the day on which thetiue is served,
or, if that is not reasonably practicable, as sasrpossible after
that; and

(c) shall promptly notify the sender that the mafewas restored
through the operation of an automated process &iitd ;cemoval
or disablement.

12  Service of counter notice by owner

(1)

(2)

An owner of material notified by a service per of the service of a
notice of alleged infringement may serve a countsice on the service
provider at the address identified in accordandh paragraph 9(3).

A counter notice shall be signed by the owmet eontain —

(@) an explanation why the material or activity,bamth, to which the
notice of alleged infringement relates does natinge a right to
which this Schedule applies which the sender afleg@ctionable
by him or her;

(b) sufficient detail of the identity of the matdriand either of its
location or, if it has been removed by the serypoavider, of its
location before removal, as to enable the servicaviger to
identify and locate it and, as required, reinstater re-enable
access to it, without undue effort;

(c) the full name and address of the owner;

(d) an address at which the owner may be contgotechptly and
effectively;

(e) where the owner is not an individual residenférsey or a body
incorporated in Jersey, the owner’'s agreement tomguto the
jurisdiction of Jersey; and

(f)  a statement that the owner —

() believes, in good faith, that the informatioontained in the
counter notice is correct and that the countercpoi$ not
misleading, and

(i)  is aware of his or her liability under paraghal5.

13  Actions by service provider following service ofounter notice

(1) Where a counter notice is served on the serpicwider before the
service provider removes or disables access tonthterial, the service
provider —

(@) shall promptly serve a copy of the counter a®mtn the sender;
and
(b) shall not be required to remove or disable s&te the material.

(2) Where a counter notice is served on the seqmioeider after the service
provider has removed or disabled access to theriaatéhe service
provider —
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(@) shall promptly —
(i) serve a copy of the counter notice on the sende

(i) notify the sender that the material will beingtated or
access to it re-enabled after the expiry of theopeof
10 working days following the day on which the ctamn
notice is served, unless, within that period, theder serves
on the service provider notice of commencement of
proceedings conforming to sub-paragraph (3); and

(b) if the service provider is not notified by tbender that proceedings
have been so commenced, the service provider shidiiin the
period of 4 working days following the expiry of ethperiod
mentioned clause (a)(ii) —

() reinstate or re-enable access to the matenial,

(i) if the service provider is unable to reinstaie re-enable
access to the material, inform the owner of theenmtwho
served the counter notice that the material magrbeided
for storage afresh.

(3) A notice of commencement of proceedings is ticaocsigned by the
sender and sent to the service provider at theeaddidentified in
accordance with paragraph 9(3) that the sender ¢t@m®menced
proceedings against the owner of the material fiéringement by the
material or activity associated with it of a rigiat which this Schedule
applies, and containing —

(a) the date proceedings were commenced,;

(b) the name of the court, tribunal or other authdsefore which the
proceedings were commenced; and

(c) the sender’s statement that the sender —

(i) believes, in good faith, that the informatioontained in the
notice is correct and that the notice is not mdileg, and

(i)  is aware of his or her liability under paraghal5.

14 Notices that are not notices of alleged infringeent

(1) This paragraph applies to a notice served —
(@) on a service provider described in paragrafh(d)

(b) by a person alleging that material stored im s$lrvice provider's
information society service at the direction ofexipient of the
service or activity associated with the materidtinges a right to
which this Schedule applies and which is actionapléhe person.

(2) Except as provided by sub-paragraphs (3) tow®Bpre the notice does
not substantially comply with the requirements @raggraph 10, the
notice shall not be taken into consideration inedatning whether the
service provider on whom it is served has actuawkedge that the
material or activity to which the notice relatesiigawful.

(3) Where the notice complies in every respect wahagraph 10 apart from
the requirement in sub-paragraph (2) of that paftyras to the service
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(4)

()

(6)

()

(8)

provider’'s address for service, the notice shalentheless have effect as
a notice of alleged infringement save that —

(@) the service provider on whom it is served sbaly be required by
paragraph 11(1) to act in accordance with clausesiid (b) of
that provision as soon as is practicable;

(b) the service provider on whom it is served sball be required by
paragraph 11(3) to remove or disable access tméterial as soon
as is practicable; and

(c) where paragraph 11(7) applies to the notice, srvice provider
on whom it is served shall only be required to iacaccordance
with clauses (b) and (c) of that provision as sasis practicable.

Sub-paragraphs (5) to (8) apply where the easigbstantially complies
with the requirements of paragraph 10(3)(a) to fe)t does not
substantially comply with all the other requirenteat paragraph 10.

Subject to sub-paragraph (6), the service peavshall promptly contact
the person who sent the notice and take such atepgy be reasonable
to assist in the completion of a notice that sufigtly complies with
paragraph 10.

A service provider is not required to complttwsub-paragraph (5) if the
notice does not contain an address at which theopewho sent the
notice may be contacted promptly and effectively.

Subject to sub-paragraph (8), the notice sHadl disregarded in
determining whether the service provider has adtnalvledge that the
material or activity to which the notice relatesiigawful.

If the service provider does not comply wittbsparagraph (5) and sub-
paragraph (6) does not apply, the notice may bentakto consideration
in determining whether the service provider hagsadtnowledge that the
material or activity to which the notice relatesigawful.

15 Liability for false or misleading notice, etc.

(1)

(2)

A person who gives any notice under this Schedwr otherwise
represents —

(a) that material or activity associated with itiidawful; or

(b) that proceedings in respect of material or vitgtihave been
commenced for infringement of a right to which ti8shedule
applies,

knowing that or being reckless as to whether theamr representation
is false or misleading in a material particularalsbe liable in damages
for any loss suffered by the owner of the matedalby the service
provider, as a consequence of the owner or seprizgder, in reliance
on the notice or representation, removing or diegblhccess to the
material.

A person who gives any notice under this Scledw otherwise
represents that material or activity associatedh titis not unlawful,
knowing that or being reckless as to whether theamr representation
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®3)

is false or misleading in a material particularalsbe liable in damages
for any loss suffered by any person having a rajtdaction in respect of
the material or activity for infringement of a riglo which this Schedule
applies or by the service provider, as a consegquericthe service
provider, in reliance on the notice or represeotati

(a) reinstating or re-enabling access to the radten
(b)  not removing or disabling access to the mdteria

The liability for misrepresentation imposed lkis paragraph is
actionable as a breach of statutory duty.

16  Injunctions against service providers

(1)

)

The Court shall have power to grant an injuictagainst a service
provider, where that service provider has actualvkadge of another
person using the service provider’s informationietycservice to infringe
a right to which this Schedule applies.

Sub-paragraph (1) applies irrespective of wietn not, by virtue of this
Schedule, the service provider is liable for damsage any other
pecuniary sanction in respect of the infringement.

17 Electronic communications

(1)

)

©)

(4)

Any notice that may be served under this Scleedway be served by
means of an electronic communication.

A notice served by means of an electronic conmination and that is
required by this Schedule to be signed may be didne electronic
signature conforming to Article 12(1)(a) and (b) tife Electronic
Communications (Jersey) Law 2600

A document that is supplemental to a noticeestiunder this Schedule
may be produced in electronic form if it confornes Article 13(1)(a)
and (b) of the Electronic Communications (Jersegy 2000.

In this paragraph, “document”, “electronic” |éetronic communication”
and “electronic signature” have the same meaninghdke Electronic
Communications (Jersey) Law 2000.

18 Agents

(1)

(2)

Any notice that shall or may be served undex $thedule may be signed
and served by the server’s agent.

Where a notice is signed and served by thesssragent —

(a) the agent shall indicate, in the notice, thgac#ty in which he or
she is signing the notice; and

(b) any address for service on the server thaséeer is required to
provide in the notice may be that of the agent.
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SCHEDULE 2

(Article 410)

REPEALS AND AMENDMENT OF ENACTMENTS

PART 1

REPEALS

Column 1 Column 2
Enactment Extent of Repeal
Loi (1908) au sujet des droits de compositeurThe whole Law
Loi (1913) au sujet des droits d’aut&ur The whole Law
Planning and Building (Jersey) Law 20602 Article 11(6)

PART 2

AMENDMENT OF ENACTMENTS

1 Medicines (Jersey) Law 1995 amended
In Article 87 of the Medicines (Jersey) Law 1995

(@) in paragraph (1), for the words “or by the é&xion of a photograph or a
cinematograph film, or by way of sound recordirmyred broadcasting or
television” there shall be substituted the words By means of a
photograph, film, sound recording or broadcast,”;

(b) in paragraph (2), for sub-paragraphs (a) apdhigre shall be substituted
the words “words forming part of a sound recordandproadcast”;

(c) for paragraph (6) there shall be substituted —

“(6) In this Article ‘film’, ‘sound recording’, ‘boadcast’ and related
expressions have the same meanings as in theetitell Property
(Unregistered Rights) (Jersey) Law 201-

2 Civil Evidence (Jersey) Law 2003 amended

After Article 9 of the Civil Evidence (Jersey) L&003° there shall be inserted
the following Article —
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“9A  Withdrawal of privilege against incrimination o f self or spouse in
proceedings relating to intellectual property

(1)

(2)

®3)

(4)

(®)

Notwithstanding Article 9(1), in any proceedingo which this
paragraph applies a person shall not be excusedtdspn that to
do so would tend to expose that person, or hiseorspouse, to
proceedings for a related offence or for the reppwd a related
penalty —

(@) from answering any questions put to that pemsdhe first-
mentioned proceedings; or

(b)  from complying with any order made in thosega®dings.
Paragraph (1) applies to the following civilopeedings in the
Royal Court, namely —

(@) proceedings for infringement of rights pertagito any
intellectual property or for passing off;

(b) proceedings brought to obtain disclosure oforimiation
relating to any infringement of such rights or ttygassing
off; and

(c) proceedings brought to prevent any apprehended
infringement of such rights or any apprehendedipgssT,

where those proceedings began on or after the hiayArticle
came into force.

Subject to paragraph (4), no statement or alamismade by a
person —

(@) in answering a question put to him in any peciegs to
which paragraph (1) applies; or

(b)  in complying with any order made in any sucbgeedings,

shall, in proceedings for any related offence ortffie recovery of

any related penalty, be admissible in evidencerafjdhat person

or (unless they married after the making of thetest@nt or
admission) against the spouse of that person.

Nothing in paragraph (3) shall render any statet or admission
made by a person as there mentioned inadmissibkevitlence
against that person in proceedings for perjuryomtempt of court.

In this Article —

‘intellectual property’ means —
(@) any patent, trade mark or registered design;

(b)  copyright, within the meaning of Part 1 of theellectual
Property (Unregistered Rights) (Jersey) Law 20and

(c) any right conferred by Part 2, 3, 4 or 5 of theellectual
Property (Unregistered Rights) (Jersey) Law 20kt tis
equivalent to copyright;

(d) performers’ protection;

(e) design right, within the meaning of Part 7 tué intellectual
Property (Unregistered Rights) (Jersey) Law 201-,
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and any other technical or commercial information asher
intellectual property;

‘related offence’, in relation to any proceedings which
paragraph (1) applies, means —
(@) inthe case of proceedings within paragrapfaj2yr (b) —

() any offence committed by or in the course oé th
infringement or passing off to which those
proceedings relate, or

(i) any offence not within sub-paragraph (i) corttel in
connection with that infringement or passing off,
being an offence involving fraud or dishonesty;

(b) in the case of proceedings within paragraptcf2)any
offence revealed by the facts on which the pldiméfies in
those proceedings;

‘related penalty’, in relation to any proceedings which
paragraph (1) applies means —

(@) inthe case of proceedings within paragraptaj2yr (b), any
penalty incurred in respect of anything done orttadiin
connection with the infringement or passing offvibich
those proceedings relate;

(b) in the case of proceedings within paragrapfcf2)any
penalty incurred in respect of any act or omissiewvealed
by the facts on which the plaintiff relies in those
proceedings.

(6) Any reference in this Article to civil proceeds in the Royal
Court of any description includes a reference toceedings on
appeal arising out of such proceedings.”.

3 Legal Deposit (Jersey) Law 2007 amended
In Article 12 of the Legal Deposit (Jersey) Law 286

(@) in paragraph (1), after the words “any copyighere shall be inserted
the words “, publication right or database right”;

(b) for paragraph (2) there shall be substitutedfétiowing paragraph —
“(2) None of the person specified in paragraph {@yinges any
copyright or database right by reason of —

(a) the copying, under Article 9(2), of any matedantained in
a deposited copy; or

(b) the adaptation, under Article 9(2), of a congpuprogram
deposited in compliance with Article 5 or Regulaganade
under this Law.”;

(c) in paragraph (3), after the words “any copyrighere shall be inserted
the words “or database right”;

(d) after paragraph (4) there shall be added thawimg paragraph —
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“(5) In this Article, ‘copyright’, ‘database rightind ‘publication right’
have the same meaning as in the Intellectual Prpper
(Unregistered Rights) (Jersey) Law 201-
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