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PROPOSITION

THE STATES are asked to decide whether they are of opinion —

to signify, pursuant to Article 31 of the States of Jersey Law 2005, that they
agree that a request be made to Her Majesty in Council for the making of an
Order in Council that would extend to Jersey, with appropriate modifications —
@) sections 5 to 15, and 61, of the UK Borders Act 2007; and

(b) sections 9, 12(4), 13, 14, 77 of, and Schedule 2 to, the Immigration Act
2014,

as summarised in the Chief Minister’s Report attached to this Proposition.

CHIEF MINISTER
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REPORT

Introduction

1.

The purpose of this Proposition is to request the States to consider whether to
agree to the extension to Jersey by Order in Council of sections 5 to 15 of the
UK Borders Act 2007 and associated provisions of the Immigration Act 2014
relating to biometric registration.

These provisions (in their proposed extended form) will empower the States to
make Regulations in relation to biometric registration, in particular requiring
biometric immigration documents to be used for specified immigration
purposes and in connection with specified immigration procedures or in
specified circumstances, where a question arises about a person’s status in
relation to immigration or nationality.

The provisions will also empower the Minister for Home Affairs to require
persons to pay a penalty for failing to comply with a requirement of such
Regulations, subject to a right of appeal.

UK Borders Act 2007 — proposed extended provisions

4.

Sections 5 and 6 confer the power to make the necessary Regulations requiring
a person subject to immigration control to apply for the issue of a document
recording information about his or her external physical characteristics. The
Regulations would be able to make various other related provisions.

Section 7 contains provision about the effect of non-compliance with the
Regulations made by the States, and for the Regulations to set out when
applications may be refused or disregarded or when the Minister should
consider issuing a penalty notice (under section 9). Section 7 also contains
provision for the Regulations to permit the Minister to designate an adult as the
person responsible for ensuring that a child complies with requirements of the
Regulations.

Under section 8(1), Regulations made by the States will need to make provision
about use and retention of biometric information provided in accordance with
the Regulations.

Section 8(2) sets out the purposes for which biometric information collected
under the Regulations can be used. Section 8(2) also includes provision to
specify further uses for biometric information collected.

Under Section 8(3), Regulations made by the States must include provision
about the destruction of biometric information held by the Minister which has
been obtained or recorded by virtue of the Regulations. They must require the
destruction of information if the Minister thinks that it is no longer likely to be
of use in accordance with the relevant Regulations. The Regulations must
include provision about the destruction of certain fingerprint data.

Under Section 8(4), a requirement to destroy information shall not apply to the
extent that the information is retained in accordance with and for the purposes
of another enactment.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

Sections 9 to 14 make provision for a civil penalty scheme for failure to comply
with a requirement under Regulations made by the States (under section 5).
Under section 9 the Minister for Home Affairs will be able by notice to require
a person to pay a penalty for failing to comply with a requirement of the
Regulations. The notice will have to specify certain particulars, including an
explanation of how the person can object to the penalty and appeal the penalty,
and how the penalty may be enforced.

Section 9(3) sets the maximum amount of penalty that may be levied — £1,000.
The Minister will be able, by Order, to amend this figure. Any such Order will
be subject to tabling in the States in the usual way.

Section 9(5) provides that a person who has been given a penalty notice may be
given a further penalty notice in the case of continued failure. However, the
further notice may not be given during the time available for objection or appeal
against the previous notice, nor while an objection or appeal is pending.

Section 10(1) provides that a person who has been given a penalty notice may
by notice object to the Minister on the grounds that he or she has not failed to
comply with a requirement of the Regulations, it is unreasonable to expect him
or her to pay the penalty or the amount of the penalty is excessive.

Under section 10(3) the Minister will within a certain time have to consider the
notice of objection and cancel the penalty notice, reduce the penalty by varying
the original penalty notice, increase the penalty by issuing a new penalty notice,
or confirm the penalty notice.

Section 11 provides that a person given a penalty notice may appeal that notice
to the Petty Debts Court on certain specified grounds. The Court may then
cancel the penalty notice, reduce the penalty by varying the penalty notice,
increase the penalty notice, or confirm the penalty notice.

Section 12 makes provision for enforcement of a penalty. It also provides that
any money received by the Minister in respect of a penalty under section 9
forms part of the annual income of the States.

Section 13 makes provision for a code of practice in respect of the civil penalty
scheme.

Sections 14 and 15 contain several interpretation and drafting provisions.

Section 61 is the usual citation provision for the Act.

Immigration Act 2014 — proposed extended provisions

20. The provisions amend existing Immigration Acts (as extended to Jersey) in
relation to powers to take biometric information.

21. The amendments are to the Immigration Act 1971 (“the 1971 Act”) and to the
Immigration and Asylum Act 1999 (“the 1999 Act”) —
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@ section 9 amends Schedule 2 to the 1971 Act in relation to identifying
persons liable to detention;

(b) section 12(4) and Schedule 2 amend Schedule 2 to the 1971 Act and
section 144 of the 1999 Act in relation to the meaning of “biometric
information”;

(c) section 13 amends Schedule 2 to the 1971 Act in relation to safeguards
for children;

(d) section 14 inserts section 144A in the 1999 Act in relation to the use
and retention of fingerprints.

22. Section 77 is the usual citation provision for the Act.
Appendix 1 to this Report contains the current draft of the Order in Council.

Appendix 2 to this Report shows the relevant statutory provisions in the modified
(tracked) form in which it is intended that they be extended.

Collective responsibility under Standing Order 21(3A)

The Council of Ministers has a single policy position on this proposition, and as such,
all Ministers, and the Assistant Minister for Home Affairs, are bound by the principle
of collective responsibility to support the proposition, as outlined in the Code of
Conduct and Practice for Ministers and Assistant Ministers (R.11/2015 refers).

Under Standing Order 68A, this Proposition will be proposed by the Minister for Home
Affairs. Paragraph 5 of the Code of Conduct and Practice for Ministers and Assistant
Ministers states that the principle of collective responsibility extends to the Assistant
Ministers of the Minister proposing a matter to the States Assembly.

Financial and manpower implications
There are no resource implications in deciding only that the States should have the
power to make Regulations requiring persons subject to immigration control to apply

for the issue of a biometric document, and to make related provision.

Any further resource implications will depend on the provisions contained in the
Regulations brought forward to enact these powers.

Page -5
P.41/2018


http://www.statesassembly.gov.je/AssemblyReports/2015/R.11-2015.pdf

APPENDIX 1

The current draft of the Order in Council

The Immigration (Biometric Registration) (Jersey) Order
2018

Made - - - - faleel

Coming into force in accordance with article 1(1)
At the Court at Buckingham Palace, the *** day of ***
Present,

The Queen’s Most Excellent Majesty in Council

Her Majesty, in exercise of the powers conferred upon Her by section 60(4) of the UK
Borders Act 2007(1) and section 76(6) of the Immigration Act 2014(2), is pleased, by and
with the advice of Her Privy Council, to order as follows:

Citation, commencement and interpretation

1.—(1) This Order may be cited as the Immigration (Biometric Registration) (Jersey)
Order 2018 and comes into force on the seventh day after the day on which it is registered
by the Royal Court of Jersey.

(2) Inthis Order—
“the 2007 Act” means the UK Borders Act 2007;
“the 2014 Act” means the Immigration Act 2014;
“Jersey” means the Bailiwick of Jersey.

(3) For the purposes of construing provisions of the 2007 Act and the 2014 Act as part of
the law of Jersey, a reference to an enactment which extends to Jersey is construed as a
reference to that enactment as it has effect in Jersey.

Extension of the 2007 Act to Jersey
2. The following provisions of the 2007 Act shall extend to Jersey—
(@) sections 5 to 15 (Biometric registration);
(b) section 61(1) (Citation),
subject to the modifications, if any, specified in Schedule 1 to this Order.

Extension of the 2014 Act to Jersey

3. The following provisions of the 2014 Act shall extend to Jersey—
(@) section 9 (Identifying persons liable to detention);

(b) section 12(4) and Schedule 2 (Meaning of “biometric information”);

(1) 2007 c. 30.
(2) 2014c.22.
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(c) section 13 (Safeguards for children);
(d) section 14 (Use and retention of biometric information);
(e) section 77 (Short title),
subject to the modifications, if any, specified in Schedule 2 to this Order.

Richard Tilbrook
Clerk of the Privy Council

SCHEDULE 1 Avrticle 2

Modifications of sections 5, 6, 7, 9, 10, 11, 12, 13, 14 and 15 of the
UK Borders Act 2007 as they extend to Jersey

1. In section 5 (Registration regulations)—
(@) in the heading for “regulations” substitute “Regulations”;
(b) in subsection (1) —
(i) for “Secretary of State” substitute “States”;
(ii) for “regulations” substitute “Regulations”;
(c) in subsection (2)(f) for “regulations” substitute “Regulations”;

(d) in subsection (2)(g), (h) and (i) for “Secretary of State” wherever it occurs
substitute “Minister”;

(e) insubsection (3) —
(1) for “Secretary of State” wherever it occurs substitute “Minister”;
(i1) for “the United Kingdom” wherever it occurs substitute “Jersey”;
(iii) in sub-paragraph (1) for “regulations” substitute “Regulations”;
(f) insubsection (4) —
(1) for “Secretary of State” substitute “Minister”;
(if) for sub-paragraph (d) substitute —
“(d) who was given leave to enter or remain in Jersey in accordance with a
provision of directions under section 1(4A) of the Immigration Act
1971 (as extended to Jersey by the Immigration (Jersey) Order 1993)
and knows or suspects that owing to a change of the holder's

circumstances the holder would no longer qualify for leave under that
provision, or”;

(iii) in sub-paragraph (e) for “regulations” substitute “Regulations”;
(9) insubsection (5) —

(i) for “Secretary of State” wherever it occurs substitute “Minister”;

(i) for “regulations” substitute “Regulations”;

(f) in subsection (6) omit «; and section 16 of the Identity Cards Act 2006 (c. 15)
(prohibition of requirement to produce 1D card) is subject to this subsection”;
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(g) for subsection (9) substitute —

“(9)  Directions under section 1(4A) of the Immigration Act 1971 (as extended
to Jersey by the Immigration (Jersey) Order 1993) may require a person applying
for the issue of a biometric immigration document to provide non-biometric
information to be recorded in it or retained by the Minister.”;

(h) omit subsection (10).
2. In section 6 (Regulations: supplemental) —
(@) for “regulations” wherever it occurs substitute “Regulations”;

(b) in subsection (3) for “(c. 33)” substitute “(as extended to Jersey by the Immigration
and Asylum Act 1999 (Jersey) Order 2003)”;

(c) in subsection (4) for “Rules under section 3 of the Immigration Act 1971
(immigration rules)” substitute “Directions under section 1(4A) of the Immigration
Act 1971 (as extended to Jersey by the Immigration (Jersey) Order 1993)”;

E3]

(d) in subsection (5) for “Secretary of State’s” substitute “Minister’s”;
(e) in subsection (6) —
(i) atthe end of sub-paragraph (b) add “and”;

(if) omit sub-paragraphs (d) and (e).

3. In section 7 (Effect of non-compliance)—

(@) in subsection (1) for “regulations” in the second place it occurs substitute
“Regulations”;

(b) in subsection (2) —

(i) for “regulations” substitute “Regulations”;

(i1) for “the United Kingdom” substitute “Jersey”;

(iii) for “Secretary of State” in both places it occurs substitute “Minister”;
(c) after subsection (2) insert —

“(2A) If the Regulations require a biometric immigration document to be used in
connection with an application or claim, they may require or permit the application
or claim to be disregarded or refused if that requirement is not complied with.”;

(d) in subsection (3)
(i) for “regulations” wherever it occurs substitute “Regulations”;
(i) for “Secretary of State” substitute “Minister”

4. In section 9 (Penalty) —
(@) in subsection (1) —
(i) for “Secretary of State” substitute “Minister”;
(i1) for “regulations” substitute “Regulations”;
(b) in subsection (2) —
(i) for “Secretary of State” in both places it occurs substitute “Minister”;

(i1) for “regulations” substitute “Regulations”;
(c) in subsection (5) for “regulations” substitute “Regulations”;
(d) for subsection (6) substitute —

“(6)  The Minister may by Order amend subsection (3) to reflect a change in the
value of money since 25 November 2008.
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@) The Subordinate Legislation (Jersey) Law 1960 shall apply to Orders under
subsection (6).”.
5. In section 10 (Penalty: objection) —
(@) in subsection (1) —
(i) for “Secretary of State” substitute “Minister”;
(i1) for “regulations” substitute “Regulations”;
(b) in subsections (3) and (4) for “Secretary of State” wherever it occurs substitute
“Minister”.
6. In section 11 (Penalty: appeal) —
(a) for subsection (1) substitute —

“(1) A person (P) who is given a penalty notice under section 9(1) may appeal
to the Petty Debts Court.”;

(b) in subsection (2)(a) for “regulations” substitute “Regulations”;

(c) in subsection (3) for “court or sheriff” wherever it occurs substitute “Petty Debts
Court™;

(d) insubsection (4)(b) for “Secretary of State’s” substitute “Minister’s”;
(e) insubsection (5) —

(1) for “court or sheriff” substitute “Petty Debts Court”;

(i) for “Secretary of State” substitute “Minister”;

7. In section 12 (Penalty: enforcement) —
(@) for “Secretary of State” wherever it occurs substitute “Minister”;

(b) in subsection (5) for “be paid into the Consolidated Fund” substitute “form part of
the annual income of the States”.

8. In section 13 (Penalty: code of practice) —
(a) for “Secretary of State” wherever it occurs substitute “Minister”;
(b) in subsection (3) for “A court or sheriff” substitute “The Petty Debts Court”;
(c) in subsection (5) for sub-paragraphs (a), (b) and (c) substitute —
“@) publish proposals, and
(b)  consult members of the public.”
9. For section 14 (Penalty: prescribed matters) substitute—
“14 Penalty: prescribed matters

(D)} In sections 10 and 13 “prescribed” means prescribed by the Minister by
Order.
2 An Order under subsection (1)—
@ may make provision generally or only for specified purposes, and
(b) may make different provision for different purposes.

3) The Subordinate Legislation (Jersey) Law 1960 shall apply to Orders under
subsection (1).”.

10. For section 15 (Interpretation) substitute—
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“15

Interpretation

Q) For the purposes of section 5—

@) “person subject to immigration control” means a person who
under the Immigration Act 1971 (as extended to Jersey by the
Immigration (Jersey) Order 1993) requires leave to enter or
remain in Jersey (whether or not such leave has been given),

(b) “document” includes a card or sticker and any other method of
recording information (whether in writing or by the use of
electronic or other technology or by a combination of methods),

(© “authorised person” has the meaning given by section 141(5) of
the Immigration and Asylum Act 1999 (as extended to Jersey by
the Immigration and Asylum Act 1999 (Jersey) Order 2003)
(authority to take fingerprints),

(d) “immigration” includes asylum,

(e “Jersey” means the Bailiwick of Jersey,

()] “Minister” means the Minister for Home Affairs, and

(9) Regulations or an Order permitting something to be done by the
Minister may (but need not) permit it to be done only where the
Minister is of a specified opinion.

2 For the purposes of section 5 “biometric information” means—

@ information about a person's external physical characteristics
(including in particular fingerprints and features of the iris), and

(b) any other information about a person's physical characteristics
specified in Regulations made by the States.

3) Regulations under subsection (2)(b)—

@ may specify only information that can be obtained or recorded by
an external examination of a person;

(b) must not specify information about a person's DNA.

4 Section 6(6) applies to Regulations under subsection (2)(b).

(5) An application for a biometric immigration document is an application in
connection with immigration for the purposes of sections 67A and 68 of
the Immigration Act 2014 (as extended to Jersey by the Immigration
(Jersey) Order 2016) (fees); and, in the application of those sections to an
application for a biometric immigration document, the prescribed
consequences of non-compliance may include any of the consequences
specified in section 7(2) above.”.
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SCHEDULE 2 Article 3

Modifications of sections 13 and 14 of, and Schedule 2 to, the

Immigration Act 2014 as they extend to Jersey

1. In section 13 (Safeguards for children) in the inserted paragraph (8)(b) for “Secretary
of State” substitute “Minister”.

2. Insection 14(1), in the inserted section 8 —

(@)

(b)

(©

(d)

©)
(f)

)

(h)

(i)

in subsection (1) —

(i) for “Secretary of State” in the first place it occurs substitute “States”;

(ii) for “Secretary of State” in the second place it occurs substitute “Minister”;
(iii) for “regulations™ in both places it occurs substitute “Regulations”;

in subsection (2) —

(1) for “regulations” substitute “Regulations”;

(i1) for “Secretary of State” substitute “Minister”;

after subsection (2) insert —

“(2A) In subsection (2) “the Immigration Acts” means the Immigration Acts of the
United Kingdom having effect for the time being as extended to Jersey.”;

in subsection (3) —

(1) for “regulations” in both places it occurs substitute “Regulations”;
(i1) for “Secretary of State” substitute “Minister”;

in subsection (4) for “regulations” substitute “Regulations”;

in subsection (5) —

(1) for “regulations” substitute “Regulations”;

(i1) for “Secretary of State” in both places it occurs substitute “Minister”;
(iii) for “the United Kingdom” substitute “Jersey”;

(iv) after “Immigration Act 1971” insert “(as extended to Jersey by the Immigration
(Jersey) Order 1993)”.

in subsection (6) —

(1) for “regulations” in both places it occurs substitute “Regulations”;
(i1) for “Secretary of State” substitute “Minister”;

in subsection (8) —

(1) for “regulations” in both places it occurs substitute “Regulations”;
(i1) for “Secretary of State” wherever it occurs substitute “Minister”;

in subsection (9) for “regulations” in both places it occurs substitute “Regulations”.

3. Insection 14(2), in the inserted section 144A —

(@)

(b)

in subsection (1) -

(1) for “regulations” in the first place it occurs substitute “Regulations”;
(i1) for “regulations” in the second place it occurs substitute “directions”;
(iii) for “regulations” in the third place it occurs substitute “Regulations”;

in subsection (3) for “regulations” substitute “directions”.
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4. Omit section 14(3).

5. In Schedule 2 omit the entries under “Nationality, Immigration and Asylum Act 2002
(c. 41)” and “Asylum and Immigration (Treatment of Claimants, etc.) Act 2004 (c. 19)”.

EXPLANATORY NOTE
(This note is not part of the Order)

This Order extends to Jersey, with modifications, sections 5 to 15 of the UK Borders
Act 2007 (c. 30) and associated provisions of the Immigration Act 2014 (c. 22) relating
to biometric registration.

The provisions in their extended form empower the States of Jersey to make Regulations
in relation to biometric registration, in particular requiring biometric immigration
documents to be used for specified immigration purposes and in connection with
specified immigration procedures or in specified circumstances, where a question arises
about a person’s status in relation to immigration or nationality.

The provisions also empower the Jersey Minister for Home Affairs to require persons
to pay a penalty for failing to comply with a requirement of such Regulations, subject
to a right of appeal.
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APPENDIX 2

The proposed extended provisions in modiffed form {fracked)

UK Borders Act 2007

2007 CHAPTER 30

Biomeiric registration

5 Registration #egulatensRegulations

(1) The SecretarrofStateStates may make resulatieasReoulations—

(a) requiring a person subject to imndgration control to apply for the issue of
a document recording biometric information (3 “biometric immigration
document™);

(b)  requiring a biometric immigration document fo be used—

(1)  for specified immigration purposes,

(i) inconnection with specified immigration procedures, or

(ui) in specified circumstances, where a question arses about a
person’s stafus in relation to nationality or imnugration;

{c)  requirng a person who produces a biometric immigration document by
virtue of paragraph (b) to provide mformation for comparison with
information provided in connection with the application for the document.

(2)  Regulations under subsection {1)(a) mav, in particular—

(a) apply generally or only to a specified class of persons subject fo
inmmigration control (for example, persons making or seeking to make a
specified kind of application for immigration purposes);

{b)  specify the period within which an application for a biometric
inmigration document nmst be mads;

(c)  make provision about the issue of biometric immigration documents;

(d) make provision about the content of biometric immigration docnments
{(which may include non-biometric information);

() make provision permitting a biomefric immigration document fo be
combined with another document:
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®

make provision for biometric immigration documents fo begin to have
effect. and cease to have effect in  accordance with the
segalatiensRemulations;

require a person who acquires a biometric immigration document, without
the consent of the person fo whom it relates or of the Secsetasm—at
SiatalMinister, to sumrender it to the Seeratam~afSiatallinicter as soon as
is reasonably practicable;

permit the Seerstas—ef Statellinister to require the surrender of a
biometric immigration document in other specified circumstances;
permit the Secretar—efStatel/inister on issuing a biometric immigration
document to require the sumrender of other documents connected with
immigration or nationality.

(3) Regulations under subsection (1)(a) may permit the Seeratam—afSiatal linister
to cancel a biometric immigration document—

(a) if the Secsatam—afsiatallinister thinks that information provided in
comnection with the document was or has become false, misleading or
incomplete,

(b)  if the SeesatascafStatalylinister thinks that the document has been lost or
stolen.

{c) ifthe Seeretarrof Statelinister thinks that the document (including any
information recorded in if) has been altered, damaged or destroved
{(whether deliberatelv or not),

(d) if the Seeretarrof Statedlinister thinks that an attempt has been made
(whether successfully or not) to copy the document or to do anything to
enable it to be copied.

(e) if the Secsstas—aiSiatallinister thinks that a person has failed to
surrender the document in accordance with subsection (2)(g) or (h),

(f) if the Secretam—afStatallinister thinks that the document should be re-
issued (whether because the information recorded in it requires alteration
or for any other reason).

(g) ifthe Secsstam—etstatallinister thinks that the holder is fo be given leave
to enter or remain in the Hasted Jonasdomlersey,

(h)  if the Seeretasrof Statellinister thinks that the holder's leave to enter or
remain in e Usnited Finsdamlersey is to be varied. cancelled or
invalidated or to lapse.

(1) ifthe Secretarref Statellinister thinks that the holder has died,
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(3)  if the Seeratam-af SiatelMinister thinks that the holder has been removed
from fhellaiteditinadan lersey (Whether by deportation or otherwise),

(k)  if the Secsstam—afitatalMlinister thinks that the holder has left thellaitad
Kinsdamersev without retaining leave to enter or remain and

(I)  insuch other circumstances as the sagulatieasRemulations may specify.

{4)  Regulations under subsection (1){a) may require nofification to be given to the

Secretarref Statelinister by the holder of a biometric immigration document—

(a)  who knows or suspects that the document has been lost or stolen.

() who knows or suspects that the document has been altered or damaged
{(whether deliberately or not),

() who knows or suspects that information provided in connection with the
document was or has become false. misleading or incomplete,

(d) who was given leave to enter or remain in thelisitad Jinadamlersey in
accordance with a provision of silec-undersection-aithe-lamigrtion
A1 00 e T N Dnnniarntian-malesi-directions under section 1{44) of the

P>

Immigration Act 1971 (as extended to Jersev by the Immioration (Jersev)

Order 1993) and knows or suspects that owing to a change of the holder's
circumstances the holder would no longer qualify for leave under that
provision, or

(e)  insuch other circumstances as the sesulatieasRemulations may specify.

(5)  Remulations uwnder subsection (1)(a) mav require a person applving for the issue
of a biometric immigration document to provide information (which mav include
biographical or other non-biometric information) to be recorded in it or retained
by the Secratam—afatatallinister; and, in particular, the segalatiensReoulations
may—

(2)  require, or permut an authorised person to require, the provision of
wformation in a specified form;

(b)  require an individual to submit. or permit an authorised person to require
an individual to submit, to a specified process by means of which
biometric information is obtained or recorded;

(c)  confer a function (which may include the exercise of a discretion) on an
authorised person;

(d) permit the Seerstarsaf Statellinister, instead of requiring the provision
of information. to use of retain information which is (for whatever reason)
already in the Secrstar—efStatehlinister's possession.
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Regulations under subsection (1)(b) may, in particular. require the production or
other use of a biometric immigration document that is combined with another
document.

Regulations under subsection (1)(b) may not make provision the effect of which
would be fo require a person fo carry a biometric immigration document at all
times.

Eepulations under subsection (1)(c) mav. in particular. make provision of a kind
specified in subsection (5)(a) or (b).

—-Directions under

section 1{4A) of the Immuigration Act 1971 (as extended to Jersev by the
Immigration (Jersey) Order 1993) mavy 1 ing for the 1ssue of
a biometric immigration document to provide non-hiometnic information to be
recorded in it o refained by the Seemsstascaf Statal/linister.

(1)

(2)

()

(4

Regulations: supplemental

This section applies to resutateasReoulations under section 5(1).

Repulations amending or replacing earlier sesslatensPeoulations mav require a
person who holds a biometric immigration document issued under the earlier
segalatiensRemulations to apply under the new sesulatieasRemulations.

In s0 far as segulatessFeoulations require an individual under the age of 16 to
submit to a process for the recording of biomefric information, of permit an
authorised person to require an individual under the age of 16 to submit fo a
process of that kind, the segslatieasFemulations must make provision similar to
section 141(3) to (3) and (13) of the Immigration and Asylum Act 1999 (as
extended to Jersev by the Immicration and Asvium Act 1999 (Jersev) Order

2003 W23+ (fingerprints: children).

FatesDirections under section 1(44vuader secton 3 of the Immigration Act
1971 (as extended to Jersey by the Immigration (Jersev) Order 1993)
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fssnigration-mles) may make provision by reference to compliance or non-
compliance with sasslatieasRemulations.

‘ (5) Information in the Seerstams—eafSiatallinister's possession which is used or
retained in accordance with sesulatieasFemulations under section 5(5)(d) shall
be treated. for the purpose of requirements about treatment and destruction. as

| having been provided in accordance with the remslatiensFeoulations at the time
at which it is used or retained in accordance with them

(6) Regulations—
(a)  mav make provision having effect generally or only in specified cases or
circumstances,
(b)  may make different provision for different cases or circumstances,_and
(c)  may include incidental. consequential or transitional provision-

A0k

7 Effect of non-compliance

(1)  Repulations under section 5(1) mmst include provision about the effect of failure
| to comply with a requirement of the sesslatiessRemulations.

| (2) In particular, the sasulatiencReoulations may—
(3)  require or permit an application for a biometric immigration document to
be refused;
(b)  require or permut an application or claim in connection with tmmigration
to be disregarded or refused;
(c)  require or permit the cancellation or variation of leave to enter or remain
o Hrelinsted Kanodamlersey;
(d) require the Secratas—atsatallinister to consider giving a notice under
section 9;
| (e) provide for the consequence of a failure to be at the discretion of the
Secretaryrof statelinister.

| [ (2A) If the ressdatensEemlations require a biometric immigration document to be
used in connection with an application or claim. they may require or permit the
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(3

application or claim to be disregarded or refused if that requirement is not
complied with. ]

The resulatiensRemulations may also permit the Secratas—afSiatellinister to

designate an adult as the person responsible for ensunng that a child complies

with requirements of the semslatiensReoulations; and for that purpose—

(a)  “adult” means an individual who has attained the age of 18,

(b)  “child” means an individual who has not attained the age of 18, and

() sections 9 to 13 shall applyv (with anv necessary modifications) fo a
designated adult's failure to ensure compliance bv a child with a
requirement of sesslatiensRemulations as they apply to a person's own
failure to comply with a requirement.

Use and retention of biometric informarion

The Secretarrof StateStates nmist by resulatieasReoulations make provision
about the use and retenfion by the Secretarseof Statedlinister of biometric
nformation provided in accordance with sesulatieasFEeoulations under section
5(1).

The reculstieacRemilations must provide that biometric information may be
retained only if the SecsatameafSiatal linister thinks that it is necessary to retain
it for use in connection with—

(a)  the exercise of a finction by virtue of the Immigration Acts, or

(b)  the exercise of a function in relation to nationality.

In subsection (2) “the Immigration Acts”™ means the Immigration Acts of the
United Kingdom having effect for the time being as extended to Jersev.

The sesulatiencReoulations may include provision permitting biometric

mformation retained by virtue of subsection (2) also to be used—

(a) in connection with the prevention. investigation or prosecution of an
offence,

(b) for a purpose which appears to the Seesalas—aisiatallinister to be
required in order to protect national security,

(c) in comnection with identifying persons who have died. or are suffering
from illness or injury,
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(d)  for the purpose of ascertaining whether a person has acted vnlawfully, or
has obtained or sought anything to which the person is not legally entitled.
and

{e)  for such other purposes (whether in accordance with functions under an
enactment or otherwise) as the sesulatisncRemulations may specify.

(4) The sesulatieasFemulations mmst include provision about the destruction of
biometric information.

(5) In particular the sesulationcReculations mmst require the Seeretams of
Statallinister to take all reasonable steps to ensure that biometric information is
destroyed if the SesretpeafStaedlinister—

{a)  no longer thinks that it is necessary to retain the information for use as
mentioned in subsection (2), or

(b)  is satisfied that the person fo whom the information relates is a British
citizen or a Commonwealth citizen who has a right of abode in shellnitad
Kinadaaalersev as a result of section 2(1)b) of the Immigration Act 1971
(as extended to Jersey by the Immioration (Jersey) Order 1903).

(6) The regulatiensREegulations nmst also—
(a)  require that anv requirement to destroy biometric information by virtue of
the resnlatiensRemulations also applies to copies of the information, and
(b)  require the Secretarrof Statellinister to take all reasonable steps to
efsire—

(1) that data held in electromc form which relates fo bilometric
information which has to be destroyed by wvirtue of the
semalatiensRemulations is destroyed or erased, or

{(i1)  that access to such data is blocked.

{7)  DBut a requirement to destroy biometric information or data is not to apply if and
in 5o far as the information or data is retained in accordance with and for the
purposes of another power.

(8)  The resulatiensFegulations nmst include provision—
(a)  entitling a person whose biometric information has to be destroved by
virtue of the sesulatensEeonlations, on request, to a certificate issued by
the Secretarr—of StateMinister to the effect that the Secretarrof
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Statel\linister has taken the steps required by virtue of subsection (6)(b).
and

{b)  requiring such a certificate to be issued within the period of 3 months
beginning with the date on which the request for it is received by the

| Secratam—atatatallinister.
(%)  Section 6(6) applies to resulatiensReoulations under this section as it applies to
regulatiensRegulations under section 5(1).]
9 Penalty
(1)  The Seesatam—atstatallinister may by notice require a person to pay a penalty
for failing to comply with a requirement of sesulatieasFemulations under section
5(1).
{2y  The notice must—
{a)  specify the amount of the penalty.
() specify a date before which the penalty must be paid to the Seerstarraf
=tataMinister,
{c)  specify methods by which the penalty may be paid,
| (d) explain the grounds on which the Sessstas—afsiatallinister thinks the
person  has failed to comply with a requirement of the
| samulatiencR egulations, and
{e)  explain the effect of sections 10 to 12,
(3)  The amount specified under subsection (2)(2) may not exceed £1.000.
{4y The date specified under subsection (2)(b) nust be not less than 14 davs after the
date on which the notice is given.
(50 A person who has been given a notice under subsection (1) for failing to comply
| with sesslatiessFepulations may be given further notices in the case of
continued failure; but a person may not be given a new notice—
{a)  during the time available for objection or appeal against an earlier nofice,
or
(b)  wlale an objection or appeal against an earlier notice has been mnstituted
and is neither withdrawn nor determined.
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(6) The Secretam—af Statallinister may by esdesOrder amend subsection (3) to
reflect a change in the value of money since 25 November 2008,

10 Penalty: objection

(1) A person (P) who is given a penalty notice under section 9(1) may by notice to
the SeerstarrefStatelinister object on the srounds—
{(a) that P has not failed to comply with a requirement of
sesulatioasBeoulations under section 5(1),
(b)  that it is unreasonable to require P to pay a penalty, or
(c)  that the amount of the penalty is excessive.

(2) A notice of objection must—
(a)  specify the grounds of objection and P's reasons,
(b)  comply with any prescribed requirements as to form and content, and
(c)  be given within the prescribed period.

(3)  The SeerstarafStatellinister shall consider a notice of objection and—
(a)  cancel the penalty notice,
(b)  reduce the penalty by varying the penalty notice,
(c)  increase the penalty by issuing a new penalty notice, or
(d)  confirm the penalty notice.

(4)  The Secratas~ststatallinister shall act under subsection (3) and notify P—
(2)  inaccordance with any prescribed requirements, and
(b)  within the prescribed peniod or such longer peniod as the Secsalas—af
Ssatallinister and P may agree.

11  Penalty: appeal

(1) A person (P) who is given a penalty notice under section 9(1) mav appeal to—

Ireland or
F——theachan4n Seatland the Petiv Debis Court.

(2)  An appeal may be brought on the grounds—
(a) that P has not failed fo comply with a requirement of
segalatiensR erulations under section 5(1),
(b)  that if is unreasonable to require P to pay a penalty, or
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(c)  that the amount of the penalty is excessive.

The Petty Debis Courtesusi-asshess may—

(a)  cancel the penalfy nofice,

(b)  reduce the penalty by varving the penalty notice,

(c)  increase the penalty by varyving the penalty notice (whether because the
court or sheriff thinks the original amount insufficient or because the court
or sheriff thinks that the appeal should not have been brought). or

(d)  confirm the penalty notice.

An appeal mav be brought—

(a)  whether or not P has given a notice of objection. and

(b)  irrespective of the Seesslas~afiiatallinisier's decision on any nofice of
objection.

The Pettv Debts Courfesws—er—shesff may consider matters of which the
Secrstar-etatatallinister was not and could not have been aware before giving

the penalty notice.

Fules of court may make provision about the timing of an appeal under this
section.

Penalty: enforcement

Where a penalty has not been paid before the date specified in the penalty notice
mn accordance with section 9(2)(b). 1t may be recovered as a debt due to the
Seecretarref StateMinister.

Where a notice of objection is given in respect of a penalfy notice, the Secretass
efstatellinister mav not take steps to enforce the penalty notice before—

(a) deciding what to do in response to the notice of objection. and

{(b)  informing the objector.

The Sacsefam—atSiatallinister may not take steps fo enforce a penalty notice

while an appeal under section 11—

{a)  could be brought (disregarding any possibility of an appeal out of time
with permdssion), or

(b)  has been brought and has not been determined or abandoned.
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In proceedings for the recovery of a penalty no question may be raised as to the
matters specified m sections 10 and 11 as grounds for objection or appeal.

Money recerved by the Seerstas—ataiatallimister in respect of a penalty shall be
T Lidated-Euadform part of the anmal income of the States.

Penaltyv: code of pracrice

The Sessefas—efiiatallinister shall issue a code of practice setting out the
matters to be considered in defermining—

{a)  whether to give a penalty notice under section 9(1), and

{(b)  the amount of a penalty.

The code may, in particular, require the Seeretar-eof Stateblinister to consider
any decision taken by virtue of section 7.

A Pettv Debts Conrteenr-ertheshersff shall, when considering an appeal under
secfion 11, have regard to the code.

The Secratasefstatellinister may revise and re-issue the code.

Before issuing or re-issuing the code the Seeraiasafstatal linister must—
(a)  publish proposals._and

{(b) consult members of the public—=ad
el e e Zein s

The code (or re-issued code) shall come into force at the prescribed time.
Penalty: prescribed matters

In sections 10 #sand 13 “prescribed” means prescribed by the Secseias—af
SiateMinister by esdesCrder.

An erderUrder under subsection (1)-eruader secheon 06—

{a)  may make provision generally or only for specified purposes._and
()  may make different provision for different purposes-
{e)—shal-be made by statutory instrument._and
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(31 The Subordinate Lepislation (Jersey) Law 1960 shall apply to Orders under

subsection (1.

15 Interpretation

(1)  For the purposes of section 5—

@

“person subject to immigration control” means a person who under the
Immagration Act 1971 (e as extended to Jersev by the Immigration
(Jersev) Order 1993) requires leave to enfer or remain in theUnited
Finsdomlersev (whether or not such leave has been given),

EBEE

“document™ includes a card or sticker and any other method of recording
information (whether in writing or by the use of electronic or other
technology or by a combination of methods),

“authorised person™ has the meaning given by section 141(5) of the
Immigration and Asylum Act 1999 o239 (as extended fo Jersey by the
Immioration and Asvium Act 1999 (Jersey) Order 2003 (authority to take
fingerprints).

“immigration” includes asyhum -aad

“Jersey” means the Bailiwick of Jersev,

“Minister” means the Minister for Home Affairs and
sesulatensReoulations or an Order permitting something to be done by
the Secratamef Statellinister may (but need not) permit it to be done
only where the Secrstas—efSiatal/linister is of a specified opimon.

[(1A) For the purposes of section 5 “biometric information™ means—

@
(®)

information about a person's external physical characteristics (including
in particular fingerprints and features of the iris), and

any other information about a person's physical characteristics specified
in as-erdesRemulations made by the SeerstaseafStataStates.
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| (1B) “s-esderfemulations under subsection (1A)b)}—
{a) may specify only information that can be obtained or recorded by an
external examination of a persomn;
(b)  must not specify information about a person's DNA

(1C) Section 6(6) applies to as-erdesR erulations under subsection { LA)(b)asitapplies

(2} An application for a biometric immigration document is an application in
connection with immigration for the purposes of—

IEN et WY nmd S oF e Tononi ety Aezzliamn ~od Bl Lt Aot
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[(b) sections 67A and 68 of the Immigration Act 2014 (as extended fo Jersev
by the Immigration (Jersev) Order 2016) (fees);]

and in the application-e&asthes of those sections fo an application for a biometric
mmmigration document, the prescribed consequences of non-compliance may
include any of the consequences specified in section 7(2) above.

6l  Citation
(1)  This Act may be cited as the UK Borders Act 2007.
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