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European Convention on Human Rights

In accordance with the provisions of Article 16leé Human Rights (Jersey) Law 2000,
the Minister for Planning and Environment has mid@efollowing statement —

In the view of the Minister for Planning and Enwviroent, the provisions of the Draft
Planning and Building (Amendment No. 7) (Jerseyw2®1- are compatible with the
Convention Rights.

Signed: Deputy S.G. Luce of St. Martin

Minister for Planning and Environment

Dated: 13th November 2015
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REPORT

Summary

There are some minor changes that would be usefuhttoduce for the proper
functioning of the Planning and Building (Jerseg 2002 in relation to regulating the
planning and building processes. In particular, gheposed amendments include the
renaming of the Planning Applications Committe¢hesPlanning Committee to avoid
conflict of the acronym with the Public Accountsr@mittee. The change also reflects
the fact that the Committee has a broader remit phst considering applications for
planning permission.

Background

The Planning and Building (Jersey) Law 2002 estabb the statutory framework for
land use planning and control of building operatiofs well as setting the process for
the formulation of the Island Plan, the controldefvelopment and the regulation of
building works, the Law also provides for the safmegling of built heritage,
archaeological sites, important ecological and @giohl sites and trees that contribute
to amenity.

Amendments to the Law — Planning and Building (Amedment No. 7) (Jersey)
Law 201-

The following changes to the Law are proposed —

(a) Specifically allow for the introduction of ase@&f archaeological potential
(Articles 6 and 8).

(b) Change the name of the Planning Applicationsn@dtee to the Planning
Committee (Article 9A and at other relevant Artie the Law).

(©) Clarify the role of the Minister in determiningpplications for planning
permission which are the subject of a public ing@#rticle 12).

(d) Introduce the ability to charge for applicasidior the variation or removal of
conditions attached to planning permissions (Aetiel).

(e) Require reasons to be provided when buildingnfssions are granted that are
not in accordance with building bye-laws (Articlg)3

() Allow for the prosecution of an individual whio, acting as a certifier of design,

makes a false or misleading declaration (Articl& 38ew Article).
(9) Clarification of the types of sites of spedidkrest (Articles 51 and 55).
Article by Article changes
(a) Allow for the introduction of areas of archaeobgical potential

Areas of archaeological potential can indicate whérere may be evidence or
indications that features of archaeological intereay be present. Identifying such
areas would allow for potential archaeologicaliest to be a material consideration in
determining any application for planning permissiand can also allow restrictions to
permitted development to be imposed so as to takeaology into account.

(b) Change the name of the Planning Applications Gomittee to the Planning
Committee (Article 9A and at other relevant Articles in the Law)

The Planning Applications Committee is constitutedler Standing Orders by the
States Assembly. Article 9A of the Law empowersGmenmittee to make decisions in
connection with applications for planning permissind related issues such as the
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review of decisions made by the Chief Officer, seevice of notices and the variation
or revocation of an existing planning permission.

The acronym of the Committee conflicts with thatteé Public Accounts Committee.
So as to remove any potential confusion and tecethe fact that the Committee’s
remit goes beyond considering applications for ipilagn permission, the Committee is
proposed to be renamed as the Planning Committee.

(© Clarify the role of the Minister in applications for planning permission that
are the subject of a public inquiry (Article 12)

Amendments make it clear that applications for pilag permission that are the subject
of a public inquiry will be determined by the Mites for Planning and Environment.

(d) Introduce the ability to charge for applications for the variation of
conditions attached to planning permissions (Artic 21)

This amendment has been introduced to reflect &loe that the processing of an
application to vary or remove a condition previgusitached to a planning permission
requires resources just like other application® Ahicle as currently drafted does not
allow a fee to be levied to contribute to thes@ueses. The level of fee that might be
introduced, and the circumstances under which gthinbe payable, will be set out in
any subsequent amendment to #lanning and Environment (2015 Fees) (Jersey)
Order 2014

Since January 2013 some 178 applications to vamemove conditions have been
determined. Of these, some 79 were applicationanty the condition setting the time
limit within which a planning permission must bermmenced, effectively a renewal of
a planning permission for a further significantipdr Such renewal applications involve
a re-assessment of a proposal to consider any ebaoigcircumstance, including
considering any changes in policy or physical clesnmearby that may have an impact
on the consideration of a proposal. However, asetig previous knowledge of the
proposal, the fee to renew the permission will B8 %f the fee in a fresh application
for the same development.

Applications to vary or remove any other type ohdition attached to a planning
permission will attract a fee of £150.00, whichbesed on the estimated time and
resources it takes to consider and process arcafipfi.

The variation or removal of any condition attacheda permission granted by
Development Order will not attract a fee.

(e) Require reasons to be provided when building pmiissions are granted
that are not in accordance with building bye-laws Article 35)

Building permissions can be granted that do nov@cwith the relevant building bye-
laws, subject to a robust and reasonable arguneeng ladvanced to justify the grant.
This amendment places a statutory requirementeodehision-maker to explain why a
grant has been made that does not accord withuildiriy bye-laws. This requirement
ensures transparency in the operation of buildiagmgssions and brings them in
parallel with requirements for the determinatiompplications for planning permission.

) Allow for prosecution of an individual who, in acting as a certifier of
design, makes a false or misleading declaration (ficle 38A — new Article)

A person is an approved Certifier of Design ifdtrisier name appears on a list published
by the Minister, of persons who are considereccooedance with a scheme approved
by the Minister, to be persons who have the expedend qualifications required to
be competent to issue design certificates. Desigmtificates confirm the
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appropriateness of the structural design of a mgldy the Certifier of Design in
relation to the requirements of Part 1 of Sche@ubé the building bye-laws.

This amendment will act as a deterrent to abusheoDesign Certificate process, and
allows anyone who does abuse it to be called touatc

Making a false or misleading statement in connectigth a Design Certificate is
considered to be of such gravity as to warrantdgamoffence under the Law.

(9) Control of certain activities in areas that hae been afforded special
protection (Article 55)

Amendments clarify the types of controls which epply to different types of Sites of
Special Interest (SSIs).

Financial and manpower implications

The proposed amendments to Article 21 will geneiegdéncome which will contribute
to the resources required for the processing of applications to vary or remove
conditions attached to planning permissions. Howeegjuiring a fee may well reduce
the number of such applications.

There are no resource implications associated twvélother proposed amendments, as
these will reflect tasks currently undertaken imadstering the Planning and Building
Law.

Human Rights

No human rights notes are annexed because the Hag©® Department has indicated
that the draft Law does not give rise to any humigints issues.
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Explanatory Note

This draft Law would complete the suite of recemeadments to the planning appeals
system in the Planning and Building (Jersey) La@2@he “2002 Law”), begun by the
Planning and Building (Amendment No. 6) (Jersey)wl2014. Most of the
amendments it makes would replace references irR@@2 Law to the “Planning
Applications Committee” with references to the ‘fifiang Committee” Articles 2, 5,

6, 8,9, 10(b), 11, 12, 13, 14, 17, 18, and 22, amending respectively Articles 1, 9, 9A,
19, 20, 21, 22, 22A, 26, 27, 40, 45 and 106 ob@2 Law.Article 23 would similarly
amend Article 48 of the States of Jersey Law 2005).

The remainder of the amendments in this draft Leavnaiscellaneous changes which
would update the 2002 Law to reflect certain aspexft current planning policy.
Articles3 and 4 would amend Articles 6 and 8 of the 2002 Law tal#a the
designation of areas of archaeological poten#aticle 7 would make additional
changes to Article 12 of the 2002 Law, to clarife tMinister’s role in determining
applications following public inquiries, and to p@t the making of rules of court in
relation to appeals against the Minister's deteatioms. Article 10(a) would amend
Article 21 of the 2002 Law to permit fees to bergjea for applications to remove or
vary conditions of planning permissiofrticle 15 would amend Article 35(3) of the
2002 Law to provide that in granting permissionifailding work which is inconsistent
with Building Bye-laws, the Chief Officer must irdite which provisions of those Bye-
laws are disapplied.

Article 16 would introduce, as Article 38A of the 2002 Lawpew offence of uttering
a false design certificate for building work, whigbuld be punishable by up to 2 years’
imprisonment and/or an unlimited fine.

Articles 19 and 20 would make minor adjustments to the descriptidrigpes of site of
special interest, in Articles 51 and 55 of the 208%.

Article 24 would provide for the citation of this Law and ftg& commencement 7 days
after being registered.
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Draft Planning and Building (Amendment No. 7) (&s9s

Law 201- Arrangement

Jersey

DRAFT PLANNING AND BUILDING
(AMENDMENT No. 7) (JERSEY) LAW 201-

Arrangement

Article

1 INterpretation ......oooe e 11
2 Article 1 amended .........ooiiieiii e 11
3 Article 6 aMENAE ........oeeeii e e 11
4 Article 8 aMENUEd ........oeeeiie e e 12
5 ArtiCle 9 amMeENdEd ........ueiiiii e 12
6 ArtiCle 9A AMENAEA ........ovniiiiii it e e e e e eees 12
7 Article 12 amended .......... e 12
8 Article 19 amenNded .........ooovvniiiiie e 12
9 Article 20 amMENAEA ........ooieviiiiie e 12
10 Article 21 amMeNdEd ........ueieeeiiii e e 12
11 Article 22 amMeNded ........oeiieiiieeee e 13
12 Article 22A aMENAEd .........oiiiiiii e e et 13
13 Article 26 amMENAEA ........ooieviiiii e 13
14 Article 27 amMended .........eiieeiii e 13
15 Article 35 amMENdEd ........cooevveiiii e 13
16 ArtiCIE BBA INSEIMEA .....e i 13
17 Article 40 amMENEd ........ueiieeiiiiie e 14
18 Article 45 amMended ..........oieeeiiiii e 14
19 Article 51 amended .........ooovvniiiiiiie e 14
20 Article 55 amMeNdEd ........ouiieeiiii e 14
21 Article 57 amMended ..........oieeeiiiiii e 15
22 Article 106 amMENAEd .........covuiiiiiiii e 15
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Draft Planning and Building (Amendment No. 7) (&s9s
Law 201- Article 1

Jersey

DRAFT PLANNING AND BUILDING
(AMENDMENT No. 7) (JERSEY) LAW 201-

A LAW to amend further the Planning and Building (Jersayv 2002 and the
States of Jersey Law 2005

Adopted by the Sates [date to be inserted]
Sanctioned by Order of Her Majesty in Council [date to be inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

1 Interpretation

In this Law, a reference to an Article by numbed aiithout more is to an Article
of that number in the Planning and Building (Jeydew 2002.

2 Article 1 amended

In Article 1(1) for the words “ ‘Planning Applicaths Committee’ ” there shall
be substituted the words “ ‘Planning Committee’ ”.

3 Article 6 amended
At the end of Article 6 there shall be added tHefaing paragraph —
“(4) In publishing guidelines and policies underggaph (1)(c), the
Minister —

(&) may designate a particular area or type of asean area of
archaeological potential; and

(b) may impose restrictions on development withiohsan area
(whether by reference to a particular area or type of
development, or otherwise).”.
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Draft Planning and Building (Amendment NO. (Jersey

Article 4 Law 20k

Article 8 amended

In Article 8(7) at the end the full stop shall belated and there shall be added
the following words —

“(including different areas, or parts of areas/asfd of the same
description).”.

5 Article 9 amended
In Article 9(5)(b) for the words “Planning Applicahs Committee” there shall
be substituted the words “Planning Committee”.
6 Article 9A amended
In Article 9A and the heading to that Article, faghe words “Planning
Applications Committee” in each place in which thegcur there shall be
substituted the words “Planning Committee”.
7 Article 12 amended
In Article 12 —
(@) for paragraph (2) there shall be substitutedaliowing paragraph —
“(2) Where this Article applies —
(@) the Minister, and only the Minister, shall deta;ne the
application; and
(b) the Minister shall not do so unless and unplualic inquiry
has been held concerning the application.”; and
(b) atthe end there shall be added the followiaggraph —
“(10) The power to make rules of court under Aditl3 of the Royal
Court (Jersey) Law 194&hall include the power to make rules
regulating practice and procedure in relation t@eats under
paragraph (6).".
8 Article 19 amended
In Article 19(3) for the words “Planning Applicatis Committee” there shall be
substituted the words “Planning Committee”.
9 Article 20 amended
In Article 20(2A)(b) for the words “Planning Appéitions Committee” there
shall be substituted the words “Planning Committee”
10  Article 21 amended
In Article 21 —
Page - 12 States &
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Draft Planning and Building (Amendment No. 7) (&s9s
Law 201-

Article 11

(& in paragraph (2), for the word “manner,” thefall be substituted the
words “together with such fee as may be prescribadd

(b) in paragraph (3)(b) for the words “Planning Apations Committee”
there shall be substituted the words “Planning Cdtaef.

11  Article 22 amended
In Article 22(3) for the words “Planning Applicatise Committee” there shall be
substituted the words “Planning Committee”.

12  Article 22A amended

In Article 22A(2) to (5) for the words “Planning Afications Committee”, in
each place in which they occur, there shall betgubesd the words “Planning

Committee”.

13  Article 26 amended
In Article 26(2) for the words “Planning Applicatis Committee” there shall be
substituted the words “Planning Committee”.

14  Article 27 amended
In Article 27(3) for the words “Planning Applicatis Committee” there shall be
substituted the words “Planning Committee”.

15 Article 35 amended

In Article 35(3) for the words “if the Chief Officeis satisfied that there is
sufficient justification for doing so.” there shdle substituted the following

words —

“if the Chief Officer —
(a) is satisfied that there is sufficient reasandiming so; and

(b) specifies, in the grant of permission, whicbyisions of the
Building Bye-laws are disapplied.”.

16  Article 38A inserted
After Article 38 there shall be inserted the foliag Article —

“38A Offence of uttering false design certificate

(1) Apersonwhois an approved Certifier of Desigmmits an offence
if the person knowingly or recklessly signs or &ssua design

certificate containing —
| (@) a material omission; or
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Draft Planning and Building (Amendment NO. (Jersey
Article 17 Law 20k

(b) a statement or representation which is false imaterial
particular.

(2) Inparagraph (1) —

‘approved Certifier of Design’ means a person whum@e appears
on a list published by the Minister of persons \a@he considered, in
accordance with a scheme approved by the Ministehave the
experience and qualifications required to be coemgeto issue
design certificates; and

‘design certificate’ means a certificate which —

(@) certifies that if the specified building wokkwhich it relates
is carried out in accordance with the plans andfioates
accompanying the certificate, that work will compiyth
relevant requirements of Building Bye-Laws, and

(b) is signed by an approved Certifier of Design.

(3) A personwho is guilty of an offence under thrsicle shall be liable
to imprisonment for 2 years and to a fine.”.

17  Article 40 amended

In Article 40(1) and (2) for the words “Planning plications Committee” in each
place in which they occur there shall be substitutee words “Planning
Committee”.

18  Article 45 amended

In Article 45(1) and (2) for the words “Planning plizations Committee” in each
place in which they occur there shall be substitutee words “Planning
Committee”.

19 Article 51 amended
In Article 51(2) —

(@) in sub-paragraph (a) for the words “zoologi@aplogical, botanical or
geological” there shall be substituted the wordstédbical, ecological,
geological, scientific or zoological”; and

(b) in sub-paragraph (b) for the words “historicatjentific or traditional”
there shall be substituted the words “culturalistduical”.

20  Article 55 amended

For paragraph (1) of Article 55 there shall be s$uied the following
paragraph —
“(1) This Article applies to the carrying on, at on a site of special
interest, of any of the following —

(a) the use or operation of a device designed apted to detect
or locate metal or minerals in the ground,
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Draft Planning and Building (Amendment No. 7) (&s9s
Law 201- Article 21

(b) an activity which might injure or deface thé&esor a part of
the site;

(c) where the special interest of the site is arhagological
interest, an activity specified in sub-paragraph (d), (e)
or (f) of paragraph (2);

(d)  where the special interest of the site is amiotl, ecological,
geological, scientific or zoological interest, amgtivity
specified in paragraph (2).”.

21  Article 57 amended
In Article 57 after the word “Chapter” there shiadl inserted the words “and in
Part 7"

22 Article 106 amended
In Article 106(4) for the words “Planning Applicatis Committee” there shall
be substituted the words “Planning Committee”.

23  States of Jersey Law 2005 amended
In Article 48(3A)(a) of the States of Jersey Law30for the words “Planning
Applications Committee” there shall be substitutdee words “Planning
Committee”.

24  Citation and commencement
This Law may be cited as the Planning and Buildmendment No. 7) (Jersey)
Law 201- and shall come into force 7 days aftey iegistered.
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Draft Planning and Building (Amendment NO. (Jersey

Endnotes L aw 201
! chapter 22.550
2 chapter 07.770
3 chapter 16.800
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