STATES OF JERSEY

=
S

STATES OF JERSEY COMPLAINTS
BOARD: FINDINGS —
COMPLAINT AGAINST A DECISION OF
THE MINISTER FOR PLANNING AND
ENVIRONMENT REGARDING AN
APPEAL IN RESPECT OF THE ISSUE OF
AN ENFORCEMENT NOTICE AND
FAILURE TO RESPOND TO THE
APPLICANT

Presented to the States on 19th November 2013
by the Privileges and Procedures Committee

STATES GREFFE

2013 Price code: C R.144



REPORT
Foreword

In accordance with Article 9(9) of the Administxati Decisions (Review) (Jersey)
Law 1982, the Privileges and Procedures Committesents the findings of the
Complaints Board constituted under the above Lawotssider a complaint against the
Minister for Planning and Environment regardingagapeal in respect of the issue of
an Enforcement Notice and failure to respond tcaghi@icant.

Deputy J.M. Macon of St. Saviour
Chairman, Privileges and Procedures Committee
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STATES OF JERSEY COMPLAINTS BOARD
23rd October 2013

Findings of the Complaints Board constituted under
the Administrative Decisions (Review) (Jersey) Lavt982 to consider a complaint
by Mr. D.R. Manning
against the Minister for Planning and Environment regarding an appeal in
respect of the issue of an Enforcement Notice andifure to respond to the
applicant

1. The Review Board was composed as follows -

Ms. C. Vibert, Chairman
Mr. J.F. Mills, C.B.E.
Mr. G.G. Crill

The parties were heard in public at St. John’sdRaHall on 23rd October
2013.

The complainant Mr. D.R. Manning represented hifmselith Deputy
J.H. Young in attendance.

The Minister for Planning and Environment was reprged by
Mr. A. Townsend, Principal Planner.

The parties visited the site in question at Mangddréla, St. John after the
opening of the hearing, and viewed Areas ‘A’ and ®Bs more fully
described in paragraph 3.1 of these findings) aed telationship to the rest
of the property.

2. Summary of the complainant’s case

2.1 In his written submission, Mr. Manning had @med that the Minister had
issued an unlawful Enforcement Notice and had alart any action to rectify
the matter. The Enforcement Notice had been issneg8Dth June 2010 under
Article 40 (re. breach of development controls}tiw# Planning and Building
(Jersey) Law 2002 in respect of the unauthoriseereal storage of items “on
land to the east of the existing storage builditnchy lies outside and beyond
the approved site curtilage to this building” ael8i No. 1007, La Grande
Route de St. Jean, St. John. Mr. Manning had sulesgly appealed under the
Law but the appeal had not been allowed. Mr. Magneionsidered that, as the
storage which was the subject of the EnforcemeticBidnad been undertaken
for a period in excess of 8 years, Article 40(1)toé Law rendered him
immune from enforcement action. The Law states: “TMénister may serve
an enforcement notice in respect of breach of development controls (1) This
Article applies where it appears to the Ministe(a)} that there has been a
breach of development controls during the previdygars; and (b) that it is
expedient that action should be taken to remedptbach.”).

2.2 At the hearing, Mr. Manning questioned the appateness of the inclusion
in the papers of “Interested Party” submissiongdia@th September and 9th
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October 2013. He was concerned that an officer e Planning and
Environment Department had — on 17th June 2010ittewrto Mr. M. Stein,
who represented Mrs. V. Whitworth, a next-door hbeimur, outlining the
department’s position regarding its consideratibmwibether or not to pursue
enforcement action against Mr. Manning and refgrtim the existence of an
“8-year rule” under Article 40(1) of the PlanningdaBuilding (Jersey) Law
2002 (as amended). Mr. Manning questioned whetherSktin's previous
employment by the department had not been a fatteuch correspondence
having been sent to him.

Mr. Manning was concerned that the amendmeAttiole 40 of the Planning
and Building (Jersey) Law 2002 which came into éoiec August 2007 and
which introduced the ‘8-year rule’ had not beenififet to him and that,
consequently, he had not been able to take thacaspto account in his
appeal against the 2010 Enforcement Notice. TherdBoaoted that
Mr. Manning had only become aware of the ‘8-yede’rwhen he visited the
department in September 2012 to review his casediild saw the letter,
written on 17th June 2010, to his neighbour’'s repngative. This letter had
not been copied to Mr. Manning nor was it disclodadng the Royal Court
Appeal. As a result of this discovery, Mr. Mannimdawyer wrote to the
Minister on 21st September 2012 requesting infolonatA response to this
enquiry (from a Law Officer) was not received udfiith April 2013 in spite
of more than one reminder.

Mr. Manning emphasised that it was the Enfoer@niNotice dated 30th June
2010 which was of relevance to the present headogtending that had he
known about the ‘8-year rule’ at the time he hadtested the Enforcement
Notice the outcome might have been different. Hiicated that such research
as he had been able to undertake regarding theiRtpand Building (Jersey)
Law 2002 had not revealed that there had been gubseamendments to that
legislation. He argued that the Planning and Emvivent Department had
acted improperly in withholding from him the existe of the subsequent
amendment to the Law (Amendment No. 4) which hadduced the ‘8-year
rule’ and he suggested that at the relevant tineeetlappeared not to have
been a proper process in place to deal with thengof Enforcement Notices
(although it was recognised that this had sinceubdag be addressed through
the publication of Supplementary Planning Guidar{&>G), dated 3rd
December 2010). In the absence of such SPG, MrnMgnquestioned
whether the Planning Enforcement Officer — Mr. CBfay — who, it was
confirmed, had been appointed in May 2008, wouldehbeen adequately
familiar with the department’s enforcement procegur

Referring to the Judgment of the Royal Coutedia2nd February 2011,
Mr. Manning contended that the inclusion of a newandition in the

development permission granted in November 1996 (ried forward in

the amended permissions in May 1997 and Decemlf&f) 8hich required

the inclusion of landscaping detail as part of glan submitted for the
redesign of the storage shed and the remainderetf Ro. 1007, meant in
practice that that area of land could not have lusex for agriculture.

Mr. Manning indicated that he was not awaré tha department’s allowing
Jersey Telecom (JT) in 2004 to store telegraphspotehis land was only a
temporary arrangement, he not having received amytin writing from
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either the company or from the department. Mr. Miagrconfirmed that the
newly-created area of hard standing had initiather shared between JT and
himself, which had been particularly helpful to b the storage of telegraph
poles had been a useful source of income, althbeghiso stated that he gave
JT notice to remove the poles upon noticing thatlgms (leaching) had
occurred with the storage of the telegraph poles.Nianning stated that he
was unsure why he had approached the Planning amdroBEment
Department rather than JT when the leaching ofstteowas noticed. He
considered that possibly he would have made suchpanoach because he
would have recognised that the permission he uléimabtained would have
been needed from the department. This enabled kimretnove the
contaminated topsoil and replace it with hardcdoef¢rm a hard standing
area) in advance of his subsequent applicatiorthi@rconstruction of a shed
(which was refused). The Board noted that an exghar correspondence/e-
mails in April 2004 between the Environment Depaminand JT had
discussed the recommended storage methodologyhtortalegraph poles
(i,e.a ‘sand trap’) in accordance with the manufag’s instructions,
although it was apparent that this advice had netnb adequately
implemented.

Mr. Manning contended that photographs showdirep ‘A’ should not have
been provided to the Royal Court during the procegdrelating to his appeal
against the 2010 Enforcement Notice as these wazkevant to the matter
then under consideration, as that Enforcement Nogtated only to Area ‘B’
Mr. Manning confirmed that he would not subsequehthve applied for a
change of use in respect of Area ‘B’ (which wassagfuently refused) had the
Court not suggested it as a way forward. The Bsaattention was drawn to
the statement in the Royal Court judgment whichestdhat:“It is right to
emphasise that in relation to the storage of ted@dr poles over an
approximate two year period and the laying of hatdnding in the appeal
site area, the Appellant has done absolutely ngtrong.”

The Board noted Mr. Manning’s contention thats evidenced by a
photograph representing a “location plan” of hiopgarty and adjacent
properties, the use of Area ‘B’ for agriculturabistge in the form of tractors
and/or other large pieces of machinery would berednt inappropriate
because such use would have introduced more noisdisturbance nuisance
than the current minimal ‘domestic’ operations. fegoaphs taken between
1997 and 2012 were viewed, and the Board refeoeghte-mail dated 11th
February 2012 from Deputy Young (to the Deputy bfJ8hn) which outlined
his recollection of when he was Chief Officer a¢ tihme when consent had
been granted to allow Mr. Manning to develop himage shed under strict
conditions to ensure that the area was maintamedidy state.

The Board also noted an undated “Statementhqoted to have been made
by Mr. A. Coates, Senior Planner (but unsigned),ctvhsaid that“the
evidence garnered from the series of aerial phaphs does not suggest that
a continuous breach of planning control had occdirén respect of a
material change of use of the land to storage fea period of, or in excess
of, 8 (eight) years.” Mr. Manning suggested that the contention by the
department, referred to in a letter dated 1st Ma@bi, that the storage at that
time was associated with the need for the developmithe approved shed
and house which remained to be finished, was eoumjeas it was unlikely
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that a builder’'s ‘compound’ would still have beaguired some 6 years after
the development had commenced.

Mr. Manning questioned why it was that, gitbat storage on the site had
started in 1999, a complaint had not been madé 20019, by which time the
amount of material stored had substantially redufiesvas confirmed at the
hearing that enforcement action usually followed iavestigation by the
enforcement team of the subject of a complaintivedefrom a member of the
public — often a neighbour]. As regards his commlaregarding the
correspondence which had been sent to a neighbmpigsentative shortly
before the issue of the Enforcement Notice datedh 30une 2010,
Mr. Manning was aggrieved that no substantive respchad been received
from the department to the letter dated 21st Septera012 from his legal
representative to the Minister for Planning and iEsmment concerning that
correspondence and the fact that he was nevereatVisnself about the
‘8-year rule.’

Deputy Young, on Mr. Manning's behalf, outlinehis rationale for
considering that he was not conflicted in assistidg Manning as a
consequence of his previous association with tlarithg and Environment
Department, even though he had been Chief Officdreatime of the original
development proposal in 1996. Deputy Young confirtigat, in his former
capacity as Chief Officer of the department, he adl no involvement in the
consideration or determination of any of Mr. Margisapplications, although
he was aware that there had been concern at tlethat the site at Field
No. 1007 could become ‘@espoiled area.” The Board noted that a letter
dated 22nd October 2013 from Mrs. Whitworth's legapresentative had
been handed to the Clerk at the hearing contentfing Deputy Young’s
support of Mr. Manning’'s complaint raised an issfi¢‘conflict of interest”
and potentially a breach of confidentiality givemat the Deputy — in his
capacity as a member of the States — had met Mngwafth earlier in 2013
to discuss related matters such“agy the Planning Department had not
dealt with breaches of the Planning Legislation &teld 1007 with
appropriate speed and diligence. The Board confirmed after due
consideration that it was content with Deputy Yosnegxplanation and for
him to continue to assist Mr. Manning at the hearin

Deputy Young outlined the circumstances wiial led to his meeting with
Mrs. Whitworth to discuss her concerns regardirgtudbance arising from
Mr. Manning’'s operations next door to her. The Dgpemphasised that he
was not present at the hearing to argue againshtdx@sts of any third party,
but simply to support Mr. Manning. Deputy Young coented that he had
been pleasantly surprised upon his first visit to Manning’s property (about
3 months after the issue of the Enforcement Noticedee just how tidy the
area was and how little was stored there. In lopkhrough Mr. Manning’s
papers relevant to the present complaint, the eputsidered that there was
clear evidence dfsloppy” administration on the part of the department, with
correspondence not being responded to in a tinaslyibn and other delays in
dealing with matters being apparent.

Deputy Young confirmed that Mr. Manning had been involved in an
application from Mr. Gurd relating to Advanced Gakimited for the
proposed use of part of the storage shed for theope of the manufacture of
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windows, other than to sign Mr. Gurd’s applicatias landowner, and could
not therefore have been aware of any condition®s®g as part of the permit
subsequently granted to Mr. Gurd. Deputy Young med that the
department’'s handling of the various applicatiorssoaiated with Field
No. 1007 had beefa bit of an administrative messand that there appeared
to be similarities with matters identified in theefbrts emanating from the
Reg's Skips Committee of Inquiry (R.118/2010 an®8R011). Also of
concern was that the department had correspondbedvri M. Stein in 2010
without having provided Mr. Manning with a copythée time. Deputy Young
considered that it was of importance to establiginna boundary as between
the area of hard standing and the remainder ofl Riel. 1007 to the east and
that the suggestion that the area of hard starshiogld only be permitted to
be used for “agriculture” did not appear to be appate given the potential
for increasing noise/disturbance that this coulgiesaler.

In summary, Deputy Young expressed the vieat the ‘discovery’ of the
‘8-year rule’ was a substantial factor in the case that complaints of this
nature were more properly dealt with under Noiseé Baisance laws rather
than by the Planning Department. He hoped thatcaaramodation could be
reached between the two neighbours to enable theo-éxist peaceably.

Summary of the Minister’'s case

The written response on behalf of the Ministarified that the area of land to
which Mr. Manning’'s complaint referred was that ideated as Area ‘B’
shown on an aerial photograph dated 12th June 20%&s noted that this
area of land lay immediately to the east of anotkeraller, area of land,
designated as Area ‘A’ on that same aerial phofggrebcated immediately to
the east of a shed and extending out a distanée7ahetres or 22 feet from
the eastern gable end of that building. It was eamjded that the planning
history associated with Field No. 1007, St. Johrs welatively complex and
care was needed in order not to confuse the twasarkland and the separate
planning issues which related to them.

It was recalled that Area ‘B’ had previouslyebehe subject of applications
relating to the construction of a dwelling and thater a storage shed on the
land. However, it was recognised that the presemiptaint related to the
issue of an Enforcement Notice over use of thereatearea (Area ‘B’) for
storage, and a judgment of the Royal Court dated Bebruary 2011
specifically dealt with Mr. Manning’s appeal agdinthe above-cited
Enforcement Notice. That judgment concluded tha&t sluthorised use of
Area ‘B’ was for agriculture and that therefore e of Area ‘B’ for non-
agricultural storage was unauthorised and thatemprently the serving of the
Enforcement Notice in 2010 was not unreasonablee d@hpartment had
thereafter expected that the unauthorised useead /8’ would cease.

However, it was further recalled that the aboted Royal Court judgment
had also explained the circumstances surroundm@uithorisation in 2004 of
the temporary use of Area ‘B’ for the storage ofmen 30 and 40 telegraph
poles for a period of 18 months (up to 400 in Yot&lplanning application for

this proposal had not been submitted but it wasedyfadministratively’ by

the department. Discussions had subsequently ermadise heavy rainfall
had caused creosote to leach from the telegraps polo the ground below,
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with Mr. P. Thorne, then Director of Planning, sedpsently agreeing verbally
to the removal of the contaminated soil and itdasgment with hardcore.
Regardless of some uncertainty regarding the tinsinthis latter event, the
Royal Court had concluded that it would now be asomable to require
Mr. Manning to remove the hardcore surface. Theadepent accepted that
Mr. Manning could continue to use Area ‘B’ for agritural use including
storage (which might be for the parking of tractams other agricultural
machinery, ancillary to another agricultural usigeg that the authorised use
of the site was for agriculture.

As regards Area ‘A’ (described as part of thetilage of the original
shed/storage building on-site which was immediatielthe west of Area ‘B’),
it was noted that it had been included in the aagplanning applications for
the shed/storage building, whereas Area ‘B’ had be#n so included. The
planning permits for the area which included Ar&aand the shed had
consistently included conditions to prevent exterstorage around the
building. However, these areas had nevertheless bsed for unauthorised
storage which had led to the service of an Enfossgnotice in November
2009. Upon receipt of a subsequent Royal Court Abpase the department
had withdrawn that Enforcement Notice on the badisan unintentional
ambiguity in the conditions included in the thenstecent (2006) planning
permit.

In September 2010, an application was submittedse of part of the storage
shed by Mr. R. Gurd (Advanced Glass Limited) foe thburpose of the
manufacture of windows. That application was appdoin October 2011
subject to a number of conditions, one of which wamohibition of external
storage on Area ‘A’; however, that area had comtthuo be used by
Mr. Manning for storage and the parking of a mobitene. This had led to the
service of an Enforcement Notice on 31st Januafy2 2h response to which
Mr. Manning had lodged a further Appeal to the Ragaurt. This Appeal
had subsequently been deferred by the Royal Caouttcarrently remained
outstanding.

With regard to the so-called “8-year rule” undeticle 40(1) of the Law, this
had come into force in August 2007 and effectivadlpwed for development
which had been ongoing for more than 8 years taimae without the threat
of enforcement action being taken. Article 40 didt ngrant planning
permission to unauthorised uses; rather it offemedunity from enforcement
action for that specific breach of planning conttdbwever, such immunity
could only last for as long as the breach lasteaases of a ‘change of use’
this could occur over a period of time, or evenseeand then recommence
subsequently. The department contended that, iarda be immune from
enforcement action any unauthorised change of adetdbe ‘material’, and
‘continuous’ for a period of more than 8 years. §squently, the materiality
and therefore the enforceability of a use could ngea over time.
Mr. Manning’s contention, on the other hand, west the site had been used
for storage since at least 2001 and that storagecbatinued in the form of
the storage of telegraph poles between 2004-2006Ghareafter up to (and
beyond) the 2009 complaint and the service of thiedf€Eement Notice in June
2010. However, the view of the department was tihatart with, broadly up
to when the poles arrived, the storage was assdciaith the need for the
development of the approved shed and house. Thes, department
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considered that the area was then being usedieéfigcas part of the building
site in the manner of a compound, something agawmsth enforcement
action would not normally be taken provided such wu&s for a temporary
period (as provided for in the Island Planning (Epéed Development)
(Jersey) Regulations 1965).

As regards Mr. Manning’s contention that theatément had kept from him
the existence of the ‘8-year rule’, singling hint ot to be notified, this was
considered by the department to be incorrect. K aecepted that details of
the amending legislation which introduced the cleatg Article 40(1) from
August 2007 had not been specified in the Jersegi®anotice, but this was
confirmed as being normal practice, as was thetfattindividuals were not
personally notified of such changes when they aecurMr. Townsend made
the point that the department did not actually aimece the existence of the
‘8-year rule’ to Mr. Stein, thereby informing hinf s existence for the first
time, whilst at the same time not mentioning itMo. Manning. A Principal
Planner had simply referred to the ‘8-year rule’ewlwriting to the agent of
an interested third party.

As previously noted, storage of telegraph pbiescommenced in 2004 and it
was intended that this would cease in or around2@@rial photographs
taken in 2007 showed that most materials had be@owved from the site but
that some poles remained. By 2008 the materialstwhad been evident in
2007 appeared to the department to have been reeove the level and
extent of storage had reduced significantly fromu tvhich had been evident
previously, to a point where the level of storageswsuch that the department
considered that it could be regardeddasninimisor non-material. However,
it was evident that in subsequent years the exiestorage on the site had
increased again and it could be seen from the lplb@tographs how the
proportion of the area, now put down to hardcoeg thanged, with some use
for agricultural storage — which use was authoris@the department
considered that examination of photographs fromb2f¥wards indicated that
even in the event that all of the material visibl@s not agricultural, then the
proportion of the hardcore area being used for thoaised storage was less
than 50%, representing a material change in thenexvf the use from
previous years. Consequently, it was the departsei@w that if the level of
storage had reduced to a point, according to & \af the ‘8-year rule’, there
had been no breach of planning control in 2008n the latest breach had
only commenced after that date and thus certaiitlyimv8 years of the date of
service of the Enforcement Notice in 2010.

Overall, the position of the department was tha site lay within the Green
Zone wherein there was a presumption against dewedot and, as
demonstrated by the subsequent application whichth&subject of the 2012
Royal Court Judgment, the Minister's Planning Apations Panel at the time
had considered that an external storage use of plete of land was
unacceptable. Consequently, the department coesideto be reasonable to
pursue enforcement action in order to ensure thsat®n of the unauthorised
use. Throughout this period complaints had beerived which, under
Policy GD1, necessitated the amenities of adjagpryerties being taken into
account when addressing a planning applicationtlag:fore in assessing the
acceptability of an unauthorised use. It was emphldghat the result of not
taking action would be that the use and its impamtld continue.

R.144/2013



4.1

4.2

4.3

4.4

1C

The Hearing

At the hearing, Mr. Townsend for the Ministentirmed that the key issues
for the department were (i) the ‘8-year rule’ ar the absence of a
substantive response to correspondence. As regdugls‘8-year rule’,
Mr. Townsend said that the department's view waat timmunity from
enforcement action could only be achieved in retatio a single breach of
development controls, which must be “material” dndauthorised” across
the whole site. In Mr. Manning’s case, it was cdesed that the use had at
times reduced to being non-material (&de minimis) and had then
subsequently recommenced, particularly after 200%e department
considered that the temporary storage of telegmpges between 2004 and
2006 had been authorised ‘administratively’ anddfere that use would not
in any event have been ‘enforceable’ against. Thtugjas evident to the
department that the whole of the site had not hese for an unauthorised
purpose for more than 8 years.

As regards the delays on the part of the desat in responding to
correspondence, the criticism of this was accebpyetthe department. Reviews
of the relevant processes had been undertakernyearmdongoing, with a view

to improving existing methods for ‘reminders’ inaion to correspondence
outstanding and enforcement processes generalbunmmary, Mr. Townsend
argued that the department, whilst aware of lapsadministration, including

its failure to reply to letters — in which areasvias working hard to improve
upon — did not consider that it had been unreadepai fact, quite the

reverse: the department considered that it had reaery effort not to place
undue pressure upon Mr. Manning whilst the matteaited resolution and

that in any event this had not disadvantaged Mmmitay as the use had
continued in the meantime.

Mr. Townsend responded to a number of pointg&lwhad been raised by
Mr. Manning and/or Deputy Young in their oral subsions and, in relation
to allegations regarding the “withholding” of infoation specifically from
Mr. Manning he categorically denied this. It wasnfioned that the
publication of information relating to the adoptiooy the States of
amendments to the Planning and Building (Jerseyy 12802 and their
subsequent coming into force had been undertakerdatly the same routine
way as applied to any such legislative changesh\Wagard to the potential
for confusion arising from the juxtaposition of andtoss-referral in
correspondence and documentation to Areas ‘A’ aBd Mr. Townsend
suggested that this was regrettable but neverthelederstandable, and it was
evident that a number of correspondents had refdoéoth areas together.
Nevertheless, the department considered that atty sanfusion which may
have arisen therefrom had not in any way disadgacté/r. Manning.

Mr. Townsend also refuted the suggestion theg. M/hitworth, through her
representative Mr. Stein, had been given infornmadbout the ‘8-year rule’
that was intentionally withheld from the Complaibavir. Townsend asserted
that the purpose of the letter written to Mr. Stedas to say that the ‘8-year
rule’ had been considered, and discarded, andstne&intended to withhold
that notice from Mr. Manning. The temporary natofehe storage by JT of
telegraph poles between 2004 and 2006 had beenlyclsat out in
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correspondence with the company, although the Rignand Environment
Department was surprised that JT had not sharedirtformation with its
landlord, Mr. Manning. With regard to the agreemeytthe department that
the remaining area of Field No. 1007 to the eastggrass could be mown,
the department considered that this did not repteseceptance in any way
that its use had changed to “domestic.”

Responding to comments made by Deputy Young, TeWwnsend
acknowledged that the department accepted thaiptasl by the Royal Court
in relation to the past history of the site, theesl been a degree of “sloppy
administration” on its part and that this was rétgae The reference in the
Minister’'s case to Area ‘A’ when the complaint teld solely to Area ‘B’
was, he said, considered to be reasonable in titencstances. He argued that
reference to Area ‘A’ was necessary in order toifgladhe situation to the
Board. With regard to the suggestion that the arfee to be drawn from the
letter, dated 17th June 2010, from a Principal ®damo Mr. Stein was that the
department’s case against Mr. Manning was flawed,Tdwnsend confirmed
that the department’s interpretation of the ‘8-yeale’ was just that — an
interpretation — and was thus entirely contestdblas, he argued, based on
the wording of the Law, but the Law was open terptetation. He added that
there was no case law on this in Jersey and in awituation it was common
to refer to U.K. cases. Mr. Townsend indicated thatwas not aware that
legal advice had been sought. The Board noted that concepts of
‘continuousness’ and ‘materiality’ of the use ir tinterpretation emerged for
the first time only in the undated “statement” pantpd to have been made by
Mr. A. Coates, Principal Plannfthe date of which Mr. Townsend undertook
to confirm to the Clerk in due course — it beindgpseguently confirmed that
Mr. Coates had then been a Senior Planner with rgareent responsibility
for the Enforcement and Technical Services teants that the note had
followed a meeting held on 10th April 2013 — wheld also been attended by
inter alia a member of the Law Officers’ Departmerdnd had been given to
the Enforcement Officer on 25th April 2013]he Board recognised that the
apparent first use of the words “continuous” andateniality” in April 2013
post-dated the Enforcement Notice issued in 20hd, were thuspost hoc
constructs. Mr. Townsend contended that it was iples¢o distinguish as
between “buildings” and “changes of use” in termé lreaches of
development controls as, generally, buildings andfxlitions to them were
completed on a certain date, whereas changes otaudd vary in extent.
However, he conceded that storage of the telegpapds had represented an
unauthorised use because no planning applicatiah been made and
therefore no formal planning permit issued. The liad not therefore been
permitted by the issue of a permit. Mr. Townserdl it dissent when it was
put to him by a Board member that it thereforediettd that the storage of the
poles between 2004-2006 fell to be counted as glathe quantum of
unauthorised use for the purposes of the ‘8-ydar’'ru

Board members asked Mr. Townsend for clarificabn a number of points.
With regard to the signature on the Enforcementdeadated 30th June 2010,
which was indecipherable and had no name printedemneath it
Mr. Townsend was unable at the hearing to confirose signature it was,
but agreed to confirm this to the Clerk subseqyefitl was later confirmed
that the signature was that of the then DirectoPtdnning, Mr. P. Thorne]
The Board noted that the “Delegation of Functioinsfespect of Article 40 of
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the Planning and Building (Jersey) Law 2002 in éowthen the Enforcement
Notice was issued (30th June 2010) appeared to baea only to the
Planning Applications Panel [R.40/2010 refers]. Mownsend undertook to
confirm the position to the Clerkit was subsequently ascertained that R.40
enabled officers to do things which the Panel declito do, or which were
not put to the Panel, such officers, however, ¥ abide by the ‘code of
practice’ set out by the Minister in R.40; in rétat to the serving of an
enforcement notice this required the officer resillie for the decision first
to obtain the authorisation of her or his senidrfdllows in the Board’s view
that an exercise of ‘delegation’ not in accordane#gh the code was not
properly done and therefore of no effect. It hasrbeonfirmed to the Board
by the current Chief Executive Officer of the Plagnand Environment
Department, Mr. A. Scate, that Mr. Thorne did negls his authorisation as
the senior officer, although he, Mr. Scate, consdethat Mr. Thorne had
acted within his delegated powersThe Board takes this to mean that in
Mr. Scate’s view, and indeed reflecting perhapstwhas, and maybe still is,
the practice of the department generally, the %leni to serve the
enforcement notice on Mr. Manning was taken lowawml the line and then
put to Mr. Thorne for ‘authorisation.” The Boardddnot agree with the
department’s ‘view’ on this. The delegation auttorin R.40/2010 says:
“provided in all cases the authorised officer'sidien is endorsed by a more
senior authorised officer.” Mr. Thorne signed thetice so his was the
‘decision.” Mr. Bray’s file notes, indeed, makeciear that he put the matter to
Mr. Thorne for decision. The context is the sigrdfice of the taking of
important decisions having been delegated fromr tifi@imal home, the
Minister. Decisions are by definition important wlen action under public
law impacts directly upon the interests of a ciiz&his is why the due
process in the delegation of powers documents wakaoughly drawn (and
remains so). Authorised officers are required tbs&rve and abide by’ the
Code of Practice that was set out for the Statestlam rest of the citizenry
plainly to see. If the department’s normal practiceenforcement decisions
since 2007 has in fact been as happened in thigydar case, then the Board
considers that all decisions taken in that way alle been improperly made.

It was ascertained that the concept of a usgy leontinuous” did not appear
in the Planning and Building (Jersey) Law 2002 dhdt, therefore, the

utilisation of such a notion by officers was no mothan by way of

interpretation of the Law. Mr. Townsend confirméett such was indeed the
case, although the concept was, he suggestedgimwlth similar provisions in

relevant United Kingdom legislation and that PlagnDfficers, sometimes on
an individual basis, obtained information and/oridgunce from other

jurisdictions.

It was therefore evident to the Board thatdépartment could not offer legal
certainty regarding the position submitted on thmider’s behalf that in
relation to any unauthorised use this had to betéri@”, and “continuous”
for a period in excess of 8 years. That was sintipdydepartment’s view on
the matter. It was noted, moreover, by the Boadat, thn the basis of the
department’s interpretation of the requirementshef Law, the Enforcement
Notice of 30th June 2010 was worded in a way tlatlly supported the
department’s position insofar as it required thauthorised storage to “cease
forthwith”, not that it should or might be reduceéd degree to at least a
‘de minimis’ amount in respect of which the department, puitst@anthe
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policy it was seeking to justify, might well chooset to pursue enforcement
action.

Mr. Manning addressed a number of questioMdrid ownsend regarding the
process around the serving of an Enforcement Notidech, it had been
established, usually followed an investigationiagsrom a complaint made
to the department. It was accepted that there meastably a period of time
between the receipt of a complaint by the departnagwd the issue of an
Enforcement Notice if requisite. Mr. Townsend caomiéd that the main aim
of the amendment to the Law which had introduced‘8year rule’ was to
assist local property searches so that purchasedsl be assured that they
would not subsequently be held to account for aagsgressions by previous
owners if such had occurred more than 8 years qusiy. Mr. Townsend
added that the enforcement process set out in tippl&nentary Planning
Guidance (SPG) dated 3rd December 2010 (whichBtlaed understood, was
issued shortly after strong criticism had been n@fdbee enforcement process
in the Reg’s Skips Committee of Inquiry Report pshd in September 2010)
was now under review once more. The Board took thismply that the
process was still regarded by the department asgbless than wholly
satisfactory. Deputy Young commented that whilsivéls evident that there
remained a number of issues around the interpoetdity the department of
Article 40(1) of the Law, Mr. Manning remained tim®st authoritative source
of information on the history of the various useswhich the areas within
Field No. 1007 had been put.

Examination of department’s enforcement file

In addition to the hearing the Board examirtezl department’'s enforcement
file. The Board commends Mr. Bray for keeping adoecord but what was

found has bolstered its criticism of the departrisepbsition revealed in the

Board'’s findings below.

The Board’s findings

It is clear to the Board that the Enforcemeati®¢ dated 30th June 2010 was
improperly issued. It was not issued in accordanith the procedure laid
down in the department's scheme of delegation ircefoat the time,
R.40/2010, which was presented to the States oh Aptril 2010. No
authorisation was sought from his senior by theceffresponsible for the
decision to serve the notice and who signed itegsiired by the Minister's
code of practice. These patrticular failings leagl Board to conclude that the
enforcement notice wadltra vires Over and above these considerations of
lawfulness, first, the notice was decided upon ffigials, and duly signed and
served, without any reference to, or analysistd,rtotion of ‘continuousness’
and ‘materiality’ as factors in the interpretatiafi the ‘8-year rule’ in
Article 40(1) that the department brought into pkfierwards in seeking to
justify its actions, in response to requests féorimation from Mr. Manning’s
lawyer. It is clear from the file that these fastovere developed only in 2013
as a device for seeking to justify the departmemd'sition in the face of legal
challenge and when the failure to reply to Mr. Magis lawyer was
becoming a matter of embarrassment if not conaerofficers. Secondly, it
was maladministration on the part of the departtbat Mr. Manning'’s
protagonists were informed about the enforcemetitedoefore he received
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it. Thirdly, it was unacceptable that a documenswéh material significance
to the citizen concerned was signed with an illegegnd unknown signature
and not demonstrably executed in accordance wittvgiling delegated
powers. The Board is of the firm view from the evide it has seen and heard
that the ‘8-year rule’ was not properly considelpgdsenior officers at the time
that the decision was made to issue the EnforceMetite in 2010, and that
attempts by the department to address the possitdlenge to the Order
under the ‘8-year rule’ by creative interpretatmfithe same only arose after
the “rule” came to the complainant’s attention so?ngears after the Order
had been issued.

The Board considers that it is totally unacablat that it took almost eight
months for the Planning and Environment Departmémt provide a
substantive response to correspondence raisingfoetal issues relating to
the Enforcement Notice.

The Board considers that it was wholly inappedp that the department had
confided to an interested party’s representatie¢ tire department was unsure
about the ‘8-year rule’ under Article 40(1) of tidanning and Building
(Jersey) Law 2002. The Board also concludes thatag very wrong that
substantive correspondence to a third party aboetcomplainant’s case,
correspondence which, moreover, raised a questfomloabt about the
lawfulness of the department’s case, had not bepied to the complainant at
the time, nor apparently disclosed at the subseégBReyal Court appeal
hearing.

The Board formed the clear view from the evaderbefore it that the
department, under intense pressure to respond @oldhg unanswered
correspondence and obviously uneasy about its estamcrelation to the
‘8-year rule’, set about constructing a line ofuargnt which it thought would
see it through,viz. invention of the concepts of “continuous use” and
“materiality of unauthorised use”, neither of whigkere in the Law, the
enforcement notice itself or indeed the SPG, in gnige whatsoever. The
Board was also satisfied that the line of argungevieloped had not been the
subject of any formal legal advice to the departnmenndeed policy debate
with the Minister.

It appears to the Board that the department dexdded to rely upon a
‘snapshot’ of the site as it had been on a dat20@8 from which it had
determined that the site had been cleared of ehiagytother tharfa motor
car, small trailer and unidentified box-like cabiréind that, being of the
opinion that “continuous” use of the site had naem proven to its
satisfaction, it had then proceeded to issue amrEafent Notice on that
basis.

In any event, the Board considers it to be eosisal for public policy to
allow ‘agricultural’ use (and not just ‘storage®) ¢he land in question but not
ordinary ‘domestic’ storage.

As for the application of the ‘8-year rule’,ettBoard concluded that the
department had no policy on what it meant or homight be interpreted in
practice at the time the Enforcement Notice wasezkin 2010. The Board’s
view is that the Planning and Environment Departnsanight after the event
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to construct an argument based on spurious evidienoeder to justify the

issue of the Enforcement Notice, in the face esfigcof the considerable
pressure to restrict the use of the site emanditorg the neighbour and her
representative, Mr. Stein and a seemingly collectwew among officers

(which the Board has discerned clearly from thesfiit has examined) that
Mr. Manning was regarded by the department asficdit’ customer.

The Board does not consider the approach pwiafd by the Planning and
Environment Department regarding the ‘8 year rule’ be valid. The
department is urged to seek legal advice on itsrpnétation of the Law
regarding the ‘8 year rule’ and determine and, rafiablic consultation,
promulgate its policy accordingly.

The Board considers that the Planning and Bnrient Department should
invite Mr. Manning to re-submit an application (arifees waived’ basis) for
the change of use of Area‘B’, thereby providing apportunity for
neighbours to make such representations as thesideonto be appropriate,
and giving the Minister or the Planning ApplicasoRanel the opportunity to
grant consent and thus regularise the kind of geopermissible on the land
and address the question of agricultural use, sutgesuch conditions as may
reasonably be appropriate, whilst ensuring thah Bdt. Manning and any
other entitled parties retain their rights of agpeaccordance with the law.

The Board considers that the absence in gamelence and documentation of
the words “as amended” after references to thenitigrand Building (Jersey)
Law 2002 is not a matter of concern to it. Any mable person would
understand “the Law” and Article 40 in particular this instance, to mean
“the Law in force at the relevant time.”

In summary, the Board is of the view that feeving of the Enforcement
Notice dated 30th June 2010 was —

(a) contrary to law, and also contrary to the geleaccepted principles
of natural justice, insofar as it related to théefpretation by the
department of the relevant provisions of the Plagrand Building
(Jersey) Law 2002 (as amended);

(b) and that the department's subsequent handlinghe case was
contrary to the generally accepted principles dfura justice by
virtue of the administrative failings and shortcogs, including
maladministration, described in this report.

Consequently, the Board requests the Minister fanfing and Environment
to reconsider the matter.

A feature of this case that has caused a eegreismay on the part of the
Board was the evident closeness to the departméntheo adviser to
Mr. Manning’s ‘third party’ adversary — his neighlyo (The adviser formerly
worked in the department before leaving to found lown planning
consultancy and obviously knew well, and was knoln his former
colleagues.) The department was far too assiduotssponding to his many
enquiries about Mr. Manning’s case and, in the Bsaconsidered view, can
be seen to have put aside its neutrality in what, Wa considerable part, a
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dispute between neighbours. In so doing, it adgéected Mr. Manning's
interests in a manner that demands the most fghthapology to him by the
Minister. Not only did the department confide itssureness about the ‘8-year
rule’ to this adviser but not to Mr. Manning, busa informed him, the
adviser, of crucial developments in Mr. Manningase before he, the latter,
was able to. From this lack of even-handednesglawing, and being seen to
behave, neutrally, it was not a large step fordffieials concerned to be seen
as showing a measure of favouritism to the neighbogause and
dismissiveness towards Mr. Manning’s. These were, believe, sins of
omission, not commission, but they nevertheless bathad the potential to
have, a marked impact upon the fairness with wMchManning's case was
treated.

We recommend that the Minister forthwith pregaa stringent code of
practice governing his officials’ dealings with i parties and their

representatives and supporters, for public corttuttaand ensures in his
current, further, review of the enforcement procHss these issues and
factors are prominently brought to the fore andolresd. Those citizens

potentially facing planning enforcement action mhiave the assurance that
their cases are being dealt with fairly, and tleatd and events pertaining to
them are not being disclosed improperly or unfaidyneighbours or other

protagonists.

The Board invites the Minister to consider dbeve comments, and to advise
it within 28 days of the action he intends to t&ke@ddress them.

Finally, the Board notes that it did not cdesithat the ‘interested party’ had
any locusin these deliberations. While the Board has thegodo hear any

person in relation to a complaint (Article 8 of thaw refers) no-one other
than the complainant and the Minister/departmestshaght to be heard.

Signed and dated BY: ...

Mr. G.G. Crill
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